[image: image1.png](lcrpo

essentlal materials
sustainable solutions

Mineral Products Association Ltd
Gillingham House

38 - 44 Gillingham Street

London SW1V 1HU

Tel 020 7963 8000

Fax 020 7963 8001
info@mineralproducts.org
www.mineralproducts.org



Sujata Sinha 

Defra 

Area 2C, 

Ergon House, 

Horseferry Road 

London,

 SW1P 2AL

Sent via email to: consultation.tll@defra.gsi.gov.uk
Dear Ms. Sinha, 

Proposals for Time Limiting of Water Abstraction Licences

Thank you for informing the Minerals Products Association (MPA, formed from the merger of the Quarry Products Association, the British Concrete Association and The Concrete Centre) of your proposals for time limiting of water abstraction licences.

Introduction

The Mineral Products Association is the principal trade association representing aggregates and similar mineral extraction and production operations in Great Britain.  Our members represent 100% of cement production, 90% of aggregates production and 95% of asphalt and ready mixed concrete production.  They are also responsible for producing important industrial materials such as silica sand, agricultural and industrial lime and mortar.  

The MPA recognises that the abstraction licensing system in England is outdated and requires modernising to comply with the Water Framework Directive.  The sustainable use of water is essential to preserve water resources for present and future generations. Equally, aggregate extraction is essential to the economy and our way of life.  The management of water is a critical element of quarry development, which can only take place where the minerals lie.

For many of our members dewatering is an essential part of their operations, without dewatering many quarries would cease to operate, thereby jeopardising the steady and adequate supply of minerals, which is a vital part of existing planning guidance, as set out in the Government’s Minerals Policy Statement 1, Planning and Minerals (MPS1 2006).  The ability to dewater is vital to secure the future supply of aggregates construction materials, upon which the whole construction industry depends.  What is at stake is the ability of operators to have certainty about their longer term ability to extract, particularly when the life of the quarry is planned (and permitted) for longer than the life of the water transfer licence.  This raises investment risks, which can not be quantified.    

During the passage of the Water Bill through both Houses of Parliament, the MPA’s predecessor organisation, QPA, fought hard to ensure that it reflected the realities of minerals extraction operations, not least those of hard rock extraction.  During this passage and on completion of the Act being introduced into law, we received confirmation in writing (Hansard extracts and correspondence with the then Secretary of State – Rt Hon Margaret Beckett, MP – the responsible Minister – Rt Hon Elliot Morley, MP - and the then Chief Executive of the Environment Agency - Baroness Young of Old Scone – that licence time limits would reflect the length of typical planning consents and that, when compensation might become payable in the case of a permit refusal, it would be at a commercially valid level.

Subsequently, in June 1998 the QPA responded to the Government’s Consultation “The Review of the Water Abstraction Licensing System in England and Wales”.  In our response we expressed concerns with regard to implementing time limited licensing and identified that imposing water abstraction licences and a stricter regime for site dewatering on previously exempt quarries could have serious impacts for the industry as articulated above. 

It is therefore essential that, if a permit application is refused and this refusal is withheld at appeal, the compensation provisions are robust.  The proposed cut off date of 6 October 2024 is unacceptable for the payment of compensation.  We propose that the date should be removed, as explained in our answer to questions 8 and 9.

Description of Quarry Activities 

Brief explanations on the activities undertaken by our operations are provided here. 

The management of groundwater is an integral part of quarrying activity.  Dependent on the location of the quarry and the climatic conditions, quarries may continually manage the presence of excess water by abstracting and transferring to either the same aquifer or a source (either surface or groundwater) nearby. Quarries often abstract groundwater or surface water for processes such as mineral washing.  Abstraction as well as the change to existing topography may result in changes to the overall flow and volume of groundwater within the catchment area of the quarry.  This is managed through planning conditions and strategic plans, such as surface or groundwater management plans.  

Our industry handles large volumes of water through the process of dewatering, enabling operators to extract minerals dry; this water is not consumed, but returned to the water environment, discharged near the source of abstraction.   Abstraction is an essential part of most crushed rock operations and many sand and gravel ones, so as to allow the safe and efficient extraction of material below the water table.  

Main Concerns 

In brief our main concerns are:

· Unlike other industries, our operations are situated where there is mineral resource.  We are unable to relocate to a more suitable location (in terms of CAMS) due to this.

· Time limited licences should be secured for the length of an operation, as described in the planning condition for an operation.  By their very nature mineral operations are time limited to the extractive life of the mineral, abstraction licences should mirror this. 
· Industry and enforcers require clear effective Technical Guidance to prevent misunderstandings between the regulator and the regulated.
Proposed Options 

MPA support the implementation of option 2, Mandatory Targeted Time Limiting, with the addition of new legislative powers.  Our reasons for supporting this option are relayed in our responses to the consultation questions.
Questions 

Section 3 – Rationale for change to policy 
Q1 Do you agree with our assessment of the pressures on water resources and the rationale for time limiting? We would welcome your comments on these issues. 

The MPA agrees with the assessment of the pressures on water resources and the rationale for time limiting.  However the criteria for changes are vague and lack detail.  
Sustainable Abstraction

Unlike the majority of abstractors, mineral’s operators are unable to relocate to areas with fewer restrictions on water abstraction.  The consumptive use of water is generally low within the industry, as described at the beginning of the document.  Dewatering options are necessary to facilitate mineral extraction and to avoid sterilisation of mineral resources, which its self would be unsustainable.  

It indeed follows that acknowledgement should be made that there may be some conflict between land use in the context of water abstraction and other development, especially mineral extraction and contributing to sustainability.  Prevention of exploitation of mineral resources in one area, due to short term pressure on water resources, will displace mineral exploitation to other areas where perhaps other direct impacts will result (such as increased distance to destination, resulting in increased costs and overall less sustainable).  Efficient water use must take account of water issues and not just those associated with abstractions locally.

Existing Powers
However, the MPA are aware that there are already mechanisms to enable the Agency to act against “damaging behaviour” as well as the right to refuse licensing damaging abstractions.  The stated reasons for changing to Time Limited Licences include reducing the time taken to change individual licences (currently up to 3 years, as quoted in para 3.3).  Surely under the new regime the period potentially would be 12years since all licences would be amended on renewal. 

Water Efficiency

MPA agrees that a consequence of time limiting and the desire to secure renewal of a licence are likely to encourage water efficiency.  However we are concerned as to how water efficiency will be measured throughout different industries.  The MPA would be pleased to assist in the production of guidance to demonstrate efficiency.  

Section 4 – Option 1 – ‘Do Nothing’ 
Q2 Do you agree with the limitations? Are there other consequences of the “Do Nothing” option? 

The limitations of this option are apparent and the MPA agree that this is not a possible option for monitoring sustainable abstraction.  

Section 6 – Option 2 – Mandatory Targeted Time Limiting 
Q3 If you agree that targeted time limiting (using existing legislative powers) is the right option, which of the criteria would you support and why? 

MPA do not agree that targeted time limiting using existing powers is the correct option as this would not fulfil the policy objectives set out at the start of the consultation document.
Q4 Are there any other options that you think should be considered for targeted time limiting? 

No Comment 
Q5 What are your views on implementing targeted time limiting of abstraction licences through new legislative powers?

 MPA considers that this is the correct option for implementing time limited abstraction.  We believe that with additional powers the Agency would be able to sustainably manage water resources through out England.  

MPA deems that is not necessary and therefore not appropriate to target all licences.  By only targeting some operations; operations in catchments more sustainable face no onerous and unnecessary abstraction limits.  
Mechanisms are already in place to modify licences that have the greatest environmental risk, but the consultation document does not state that these mechanisms are being used to modify the licences.  As there are already mechanisms in place the MPA question the need to change all licences to time limited?  
A warning system should also be in place to enable the EA to warn operators that there abstraction is becoming unsustainable.  Action could then be taken if they do not heed the Agency’s warning.

Q6 How do you think mandatory targeted time limiting would affect an abstractor with a licence which is not time limited, in particular: 

i. those abstractors with Long Duration Licences 

This would be dependant on the duration of the licence.  As described previously our members require certainty that there future operation is secure.  Therefore, MPA considers that a long duration licence should be for the duration of the planning permission.  Assuming this is the case and a long duration licence is equal to the planning conditions; mandatory targeted time limiting would not have an onerous effect on the operator.
In the situation were a long duration licence is less than the timescale provided in the planning conditions, operators and investors would face untold uncertainty as to the continued operation of their business.  Any uncertainty for quarry operators, who are unable to relocate their operations, will put too much uncertainty into the business. 

However, by time limiting operations in targeted areas alone, DEFRA limit the potential damage and uncertainty that could face the entire industry. 

ii. small and medium sized business abstractors 

MPA agrees that widespread changes to licences should be implemented so that all abstractors shoulder the burden of impacts on the local environment.  However the changes should be proportionate to the impact that each abstractor may have.  

However, it is difficult to answer this question when there is no clarity in how the EA will “reduce all by a small amount” when abstractions are reviewed at the end of a time period.  Will the reduction be a percentage cut dependant on the abstraction volume?  How will long duration licences be reviewed and renewed?  More detail is required to answer this question sufficiently.  

Section 7 – Option 3 – Mandatory Universal Time Limiting 
Q7 Are there any other options that you think should be considered for universal time limiting? 

No

Q8 How do you think mandatory universal time limiting would affect an abstractor with an abstraction licence which is not time limited, in particular: 

i. those abstractors with Long Duration Licences 

Please also see our answer to Question six (i). 

MPA also considers that DEFRA would be unnecessarily limiting the majority of abstraction licences by implementing this option.  If the licence is not in an over abstracted CAMS then there is no need to restrict or time limit the abstraction.  When and if another CAMs becomes over abstracted the EA can time limit these licences then.  This will also prevent the EA having to implement time limited licences for all abstraction licences in one go, providing a more staggered approach.

ii. small and medium sized business abstractors 

Please see our response to Question six (ii).

Q9 Since there is limited information available to assess the impacts of time limiting on small and medium sized businesses that may be impacted, we are seeking the views of those affected in groups such as agriculture, fish farming and private water supplies, in order to prepare a more complete assessment. Therefore we would welcome case studies to demonstrate how such businesses would be affected by the proposed policy changes in terms of business, financial, administrative and other costs. 

No comment
Section 8 – Options for implementation timescales 
Q10 If there are known unsustainable licences in the Restoring Sustainable Abstractions Programme that have not been dealt with by the time they reach their new expiry date, how do you think we should deal with their applications for a replacement licence? 

No Comment

Q11 Which method of expiry date selection do you prefer and why? 

MPA considers expiry dates should be focused around CAMs with Common End Dates, as mentioned in para 8.9.  MPA understands that this would be the most appropriate implementation arrangement as a framework is already in place to manage it.

However, for long duration licences these should be focused around the planning conditions as described previously.
There is also no reference to the process of renewal for time limited licences.  Currently it appears that when the licence expires the operator must apply for a new licence.  There is no discussion of the period for determination and no reassurance that operators will be able to continue abstracting until the EA make a decision.  This requires further clarification.
MPA considers that two out of the three tests, stating the necessary criteria an abstraction must meet, are vague and require clarification; as described below.

· test 1:  The test is very vague and therefore insignificant.  Objective criteria must be apparent with the assessment of “sustainability issues”.  There is no description of the “changes in circumstances” that may lead to a licence being amended or annulled. Clearly a description is needed for industry to understand the implications of the test.  It is also unclear as to who will be making the assessment; the EA or the licence holder?  If it is the EA then industry need to know the terms of appeal.  Although our comments are in respect to detail, our industry relies on the long term use of abstraction hence certainty of renewal will be a critical business issue.

· test2:  The continued justification of need for an abstraction licence should be easily displayed by a quarry operator but the past abstraction records may not accurately reflect the future need for abstraction.  As a quarry develops abstraction quantities will vary according to the depth of the mineral and its location.  Sites can also be mothballed for a number of years during times of recession or another reason resulting in lower abstractions rates than those authorised by a licence for a lengthily period.  Assurance is required that the licence will have flexibility in it to meet the requirements of the minerals industry, an assurance of a licence to operate.

Q12 How should we deal with licences that have time limited variations?
MPA considers that long duration licences should be limited to the duration of the planning conditions provided by the Planning Authorities, as described previously.

Section 9 – Comparison of options 
Q13 Which is your preferred option for mandatory time limiting, targeted time limiting using existing powers (s52) or universal time limiting through legislative change? Why is this your preferred option? 

Our preferred option is targeted time limiting with new legislative powers.

We believe that this will provide the best structure for managing over abstracted catchments without becoming burdensome to all abstractors.  Our reasons for this are explained in our responses to questions six, seven and eight.  

Q14 Which option for time limiting is more likely to enable the environmental impacts of water abstraction to be managed and reduced?

MPA considers that both targeted time limiting with new legislative powers and mandatory time limiting would enable the environmental impacts of water abstraction to be managed and reduced.  MPA considers that targeted time limiting with new legislative powers will ensure the process is not over burdensome to the industry and the enforcer, also going against the Government’s initiative of Better Regulation.
General Comments 

· Page 16 para 1.27:  It is stated that the EA will “probably” only use enforcement power for Minimum Value Conditions infrequently.  This statement provides no certainty or clarification on the effects of setting MVCs.
· Page 16 para 1.27:  MPA welcomes the inclusion of the minerals industry as an essential service and therefore likely to secure long duration licences.  This will be particularly relevant for large hard rock quarries where development may take development may take decades and the implications not to dewater in the future would be significant.  
· Page 17 para 1.31 &1.32:  These two paragraphs are confusing and contradict each other.  The first paragraph states that the majority of applications for licence renewal will be granted on terms similar to the original.  This implies that any new licence will not be significantly different from the previous time expired licence.  It also comments that if tests are not met the EA will consider the changes needed to enable the licence to be reissued.  Our interpretation is that licences will not be revoked and will only be changed.  In para1.32 it appears that the EA may refuse to re-grant a licence, contradicting para1.31.  Again there is no mention of appeal processes or other means of adjudication. 
· Page 24 para 4.1:  MPA welcomes the acknowledgement that the risks involved for business are different to those for the EA. 
· Page 26 para 4.11 &4.12:  MPA welcomes the proposals in these paragraphs.
· Page 30 para 5.7-5.11:  Minerals operators do not “compete” with each other as to who can abstract the most or the least water.  Abstraction is a necessary part of mineral working below the water table.  DEFRA must be cautious not to reduce competition in minerals products by forcing out those operators who through quirks in geological setting need to dewater when compared to competitors nearby who do not.  

Concluding Remarks

The MPA would again like to thank DEFRA for the opportunity to comment on the proposals set out in the consultation on implementing time limiting of abstraction licences.
We consider that guidance should be developed jointly with industry, which will provide a more effective and transparent document for industry and the EA.  MPA looks forward to assisting the Agency with this assignment.  
We would also be pleased to provide information on the impacts of time limiting would have on Long Duration licence holders.

Yours Sincerely

Nicola Owen

Environment and Waste Policy Executive

Mineral Products Association 

