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Dear Mr. Haynes, 

Consultation- Modernising Landfill Tax

Thank you for consulting the MPA (Formed from the merger of the Quarry Products Association, the British Cement Association and the Concrete Centre) on your proposals as set out in the consultation “Modernising Landfill Tax”. 
The Mineral Products Association (MPA) is the principal trade association representing aggregates and related mineral extraction and production operations in the United Kingdom.  Our members supply crushed rock and sand and gravel aggregates (from land and marine sources) and recycled and secondary materials, cement, ready mixed concrete, mortar and asphalt.  They also produce minerals used in a wide variety of industrial, environmental and agricultural applications such as silica sand, agricultural and industrial lime.  
MPA supports the initial scope of the consultation, to reconsider certain definitions with particular respect to environment protection regulation and waste industry practice.  MPA considers that these areas are rapidly evolving and landfill tax must reflect this. 
Current Exemptions from Landfill Tax
The majority of our members’ sites are restored under a landfill permit.  This activity is currently exempt from tax by the Landfill Tax (Site Restoration and Quarries) Order 1999 (SI 1999/2075)-
A.  Qualifying material used for the purposes of restoring to use a landfill site or part of a landfill site- provided for by the insertion of a new Section 43C into the Finance Act 1996;

B.  Qualifying material used for the purpose of filling new, existing or former quarries- provided for by the insertion of a new Section 44A into the Finance Act 1996. 

At present the material used in these exemptions is listed in the Landfill Tax (Qualifying Material) Order 1996 (SI 1996/ 1528) and reflects the list of material accepted in an inert landfill site. 
Currently the use of inert waste for restoration is categorised as a disposal operation by the Environment Agency and DEFRA and so must fall under the Landfill Directive.  MPA considers that this type of restoration is environmentally beneficial and makes a significant contribution to the aims of sustainable development; returning the land to agricultural, recreational and conservation use, and enabling beneficial use of inert wastes.  We therefore consider that an exemption from quarry restoration should remain, allowing this excellent use of inert waste to continue.   
Prior to the current exemptions being put in place, operators faced increasing difficulties securing suitable wastes in adequate quantities to achieve the restoration objectives.  This led to quarry operators having problems in meeting l planning conditions for progressive site restoration using inert materials therefore restricting new extractions.  The net result was recognised by Government, regulators and industry alike as being detrimental to the principals of sustainable development and good environmental practice.  Consequently, exemptions from landfill tax were introduced in late 1998 to address the shortcomings of originally enacted regulations.

We are therefore very concerned that both the exemptions and the qualifying list could be amended through the consultation process resulting in the unintended consequence of constraining the industry’s ability to beneficially restore mineral operations. 

Restoration Process

At the end of the working life of a quarry it must be restored in accordance with the agreed planning conditions. It is frequently a requirement of planning conditions that quarries are restored on a progressive basis, so that restoration takes place on part of the quarry while extraction continues elsewhere in the quarry. In these circumstances an inability to source inert materials for the progressive restoration would mean that planning conditions were not being adhered to and therefore prevent the operation of the quarry.
The restoration of sand and gravel sites as well as some hard rock sites is reliant on inert waste as the site may be in continuity with groundwater, meaning other waste disposal activities such as non-hazardous or hazardous disposal are not an option.  

To backfill a quarry an operator will either apply for a restoration exemption through the Environmental Permitting Regime or a disposal permit through the Landfill Tax regime.  In the majority of cases a large amount of material is required for the quarry restoration and so the activity is deemed as disposal and a landfill permit is used.
Currently we believe that approximately 10-15million tonne of inert material is used quarry restoration.  If this material was charged at the inert rate it would cost the industry up to £37.5 millon pa.  
The exemptions were provided for environmental advantages.  There are no adverse impacts from restoring quarries in this manner, and in all cases the environmental credentials of the site is improved after restoration.  Our members are experts at creating new habitats for rare or endangered wildlife and we are currently working with Natural England and the RSPB on the Nature after Mineral initiative, designed to maximise the number of minerals sites restored with the express purpose of using the restoration to achieve national, regional and local biodiversity objectives. It is inevitable that much of this restoration work will require the use of inert materials.  We therefore consider that the exemptions should remain, enabling the continuing and environmentally beneficial use of  inert waste for site restoration.
Aggregates Levy
The aggregates industry is currently charged aggregates levy at the rate of £2.00 per tonne of material commercially exploited. The levy rate was calculated to reflect the monetary valuation of the environmental impact of aggregates supply. The purpose of site restoration using inert materials is to ensure that the site provides long term environmental, social and possibly economic benefits following the temporary use of land for aggregates extraction. If that restoration process was subject to a specific tax charge through the loss of existing landfill tax exemptions, this would have the perverse effect of reducing the environmental benefits of the extraction and restoration cycle, and as such would conflict with the objectives of the aggregates levy.
Aggregates Recycling

The construction industry is one of the largest producers of waste and contributes heavily to the amount of waste going to landfill.  Recycling and reusing this waste is proving to be the best way of cutting the amount of construction and demolition waste going to landfill. The proposals set out in the consultation document have the potential to damage the viability of the recycling of construction, demolition and excavation waste, increasing the amount landfilled.  
Currently, approximately 10% of all recycled construction and demolition waste ends up as fines following the processing of these materials.  It is likely that these fines, which can currently be used as landfill cover at a tax cost of £2.50 per tonne, will not meet WAC.  This will result in the fines attracting the higher rate of tax.  It is unlikely that recycled aggregate producers will continue to recycle if they have to pay in excess of £40 per tonne to discard the waste fines. A hypothetical example illustrates the issue.

· Current economics of recycling 10,000t of Construction, Demolition and Excavation (CDE) waste. Processing generates 9,000 t saleable material at £10 pt = £90,000.

· The balance of 1,000 t of fines wastes incurs a landfill tax cost of up to £2,500 (1000t x £2.50pt)

· If the higher rate of Landfill Tax is charged in future the cost of disposing of fines at £40pt rising to £72pt  = £40,000 rising to £72,000

Clearly the potential higher rate landfill tax cost of the disposal of the fines would destroy the economics of the recycling business and encourage higher levels of disposal and also reduce the current high contribution of CDE materials in aggregates markets.  
Such an outcome would also undermine a key objective of the aggregates levy- to encourage greater use of recycled and secondary materials.  
To avoid this potential risk to the supply of CDE materials into aggregates markets this MPA considers that waste fines should remain at the inert tax rate, as they have no proven environmental consequences when disposed.  If the rate is increased it is likely that the majority of C&D waste will be sent to landfill.

Policy option A

Defining the Taxable Material
The operational phase of a site is not always easily identifiable.  Delays between issuing permits for and the start of active landfilling also arise. Site engineering is also an ongoing activity for example; side wall engineering and the installation of leachate management facilities are generally undertaken during the operational phase of a landfill.  
Materials used for engineering purposes are not waste and therefore, must not fall subject to the tax.  There must be clarity in the Landfill Permit as to what is waste and what is for engineering processes.  
Defining the Taxable Material
In most landfills there will be some stationary or mobile plant equipment that remains in the permitted area for longer than three months.  Because of this, the proposed timescale of three months is not a viable option. 

MPA disagrees with the proposals that daily cover and material used to construct temporary engineering features should be liable for tax, regardless of commercial transactions.

By adopting the above approach the Government risks pushing operators to use insufficient daily cover to save expense.  This in turn will have a negative environmental effect.
MPA supports the Government in targeting unscrupulous operators whose behaviour underlies true competition or avoid regulation.  A certification scheme should be in place, based on the Quality Protocol regime, to identify taxable material from non-taxable material. 
Policy Option B

WAC Criteria 

WAC testing may not always be the test method of choice when considering if a waste is inert or not.  WAC testing requires facilities that some waste producers will not have and also, in some cases it may not be suitable to proceed with WAC testing. 

In the first instance, WAC was not introduced to determine the tax on a waste.  WAC was introduced to determine the nature of accepted waste and therefore the level of protection it would require when put to landfill.  It is inappropriate to align landfill tax with WAC, as done so in the consultation document. 

The consultation document makes two assumptions to justify its proposal to change qualifying standard for the lower tax:

· There is a market to divert waste into from landfill
· There is  constant economic growth

Clearly the existing landfill tax regime has made an important contribution in diverting waste away from landfill, but the ability of markets to absorb significant additional volumes of (higher landfill tax rated) materials is likely to be very limited. Companies generating such wastes already have sufficient incentives to find markets for such materials.
Below are some examples of material proposed to move into the higher rate of tax and the consequences this could have on the market.

Fines from Waste Transfer Stations

In the consultation it is proposed that fines from waste transfer stations will be charged at the higher rate of tax.  However, under the draft recovery permits (currently being consulted on by the Environment Agency) the waste would be able to be used in a recovery operation.   
To explore both options:

Waste is transferred to a site with a Recovery Permit.  

No charge for disposing the waste, no engineering requirements, no WAC testing and no significant monitoring. 

Waste is transferred to a site with a Disposal Permit.

Waste charged at £40 per tonne for disposal, engineering requirements in terms of a non-hazardous landfill site, WAC testing and significant monitoring.

It is inevitable in these circumstances that a deemed non-inert waste will end up in a recovery site to avoid the higher tax, thus avoiding all barriers a landfill site has for avoiding damage to the environment.  
MPA considers that waste used for recovery and disposal operations should be consistent and that both operations should use ECW codes for clarity.  This would remove any adverse effects on the market and prevent non hazardous wastes such as fines, from avoiding the controls of the Landfill Directive. 

Pulverised Fuel Ash 
MPA are aware of the proposals to move pulverised fuel ash to the higher tax band, and retrospectively, removing it from the qualifying list.  It is our experience that this material is a good restoration fill material, providing technical stability to local sand and gravel sites.  It is often sustainably transported via pipes to the quarry for landfill and is normally in close proximity to a restoration operation. The higher rate would render PFA uneconomic for use in restoration, creating localised difficulties in the availability of materials for restoration. Another undesirable consequence would be higher volumes of PFA being transported to hazardous landfills.  
MPA considers that pulverised fuel ash should remain in the lower tax band as there no evidence that it causes adverse effects to the environment when land filled.  

Foundry Sand 

Our members provide silica sand to the Foundry industry and are therefore concerned that the increase in tax on used foundry sand will significantly reduce the economic viability of the castings and foundry industry in the UK due to a reduction in international competitiveness. 
In our opinion waste foundry sand has no adverse environmental effects when landfilled.  We therefore cannot see any need to tax the waste at the higher rate.  

Mining Waste Directive 
The Mining Waste Directive is currently being implemented into the Environment Permitting Programme and the Environment Agency and industry are working to insure correct execution.  Currently it is still unclear over what will fall under the permit as a mines waste.  As an active quarry is constantly extracting mineral and restoring exhausted areas it is likely that materials permitted under the MWD will come into contact with a landfill site.

As it currently stands any mines waste in a landfill site will be subject to the landfill tax.  Clearly this is an undesirable effect of conflicting regulations.  Mines waste poses no threat to the environment and on the contrary is environmentally beneficial when used for in the restoration process.
It is therefore, in our opinion, that mines waste should be exempt from landfill tax.

Fly Tipping 
The introduction of some of the proposals set out in the consultation document may lead to an increase in fly tipping.  Wastes that will attract the higher rate of tax will have a higher risk of fly tipping to reduce waste producer costs.  It is our opinion that money from the landfill tax should fund preventative measures against this. 

Concluding Remarks 

We hope we have provided sufficient evidence that quarry restoration is environmentally beneficial.  It is essential that the exemptions for quarry restoration must remain in order that the minerals industry can continue to deliver the environmental and social benefits arising from site restoration using inert materials   

As we have described, we do not support the blanket use of WAC testing for determining tax liability.  Other test options should be available for wastes that do not pose any threat to the environment through landfilling.
The MPA would again like to thank HRMC for the opportunity to meet and discuss these issues and to comment on the proposals set out in the consultation on Modernising Landfill Tax.
If there is anymore information or clarification that you require please do not hesitate in contacting me.
Yours Sincerely

Nicola Owen

Environment and Waste Policy Executive

Mineral Products Association 

