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Dear Sirs, 

Consultation- Fairer and Better Environmental Enforcement
Introduction

Thank you for seeking comments from the Minerals Products Association (MPA, formed from the merger of the Quarry Products Association, the British Concrete Association and The Concrete Centre) of your recent Consultation on Fairer and Better Environmental Enforcement.  
The Mineral Products Association is the principal trade association representing aggregates and similar mineral extraction and production operations in Great Britain.  Our members represent 100% of cement production, 90% of aggregates production and 95% of asphalt and ready mixed concrete production.  They are also responsible for producing important industrial materials such as silica sand, agricultural and industrial lime and mortar. 
Through MPA Cement, we have participated in earlier Cabinet Office and Treasury consultations on the “better regulation” agenda – Davison, Hampton and Macrory – and the views expressed in responses to these are reflected in the present consultation.

Please see the attached appendix for our detailed response to the questions asked in the consultation document.  

 Main Concerns

MPA agrees with the principle of introducing a fairer and better environmental enforcement system to regulate businesses and the incidental environmental pollution that may occur and also understands that one of the key outcomes of the Hampton Review was to introduce a more balanced enforcement system. 

However, we have concerns in two areas:

· The timing of the introduction of civil sanctions; and

· The lack of detail within the consultation on the application of the scheme.

With regard to the former, we are concerned that the proposed civil sanctions are being brought into action far too early and before the new regulatory system is fully set up.  The Environmental Permitting Regime came into force in 2006. Since then industry and the regulator have had to cope with a variety of new regulations and new permitting systems.  To bring in a new enforcing system before EPP2 is properly established and fully understood by all affected parties will not only be onerous and unfair to industry, but to the regulators as well.  

We note paragraph 1.9 of the Consultation that states “The Environment Agency's HIR, conducted in November 2007, found that overall the Agency 'has taken significant steps to implement the Hampton agenda' but that there was 'further progress to be made'.  

With regard to the latter, we support the view expressed in the UKELA response to this consultation that support for the aim of fairer and better environmental enforcement is contingent upon a scheme of implementation that is designed to treat different regulatory contraventions in a manner which is proportionate to seriousness.  

The assessment of seriousness is a complex issue and the draft non-statutory guidance is unclear as to how and when a particular case would be identified as suitable for a civil sanction.

In addition, we believe that the level of complexity within the present proposal is contrary to the principle of “better regulation”, and with the multitude of options that would be available to the competent authority, it would be extremely difficult to achieve a level playing field in its application.  

Detailed points

There have been an large number of changes to the way the activities of our Members are regulated, and given the complexity of the alternative sanctions, are concerned that the enforcer will have difficulty in including these new changes and keep up to date with the on-going changes to the regulatory system

Parts of our industry have experienced extreme difficulty with being brought under the EPP for numerous different operations.  It is our opinion that the EPP has not made environmental regulation more streamlined and we have concerns that a new enforcement system may not prove to be fairer or better.  

Below is a table of some of the operations undertaken by our members, the regulatory system they are under, the recent changes that have occurred and the problems that have arisen.

	Operation
	Regulatory System/ Enforcer 
	Recent Changes
	Problems

	Waste management, waste operations
	EPP/EA
	Waste exemption review will lead to extensive changes in the way members restore quarry sites and recycle aggregates
	Implementation date delayed, uncertainty over what operations will be classed as “Recovery”.  Uncertainties over tonnages in new SRP and exemptions.

	Production of extractive waste/ management of a mining waste facility (Mining Waste Directive)
	EPP/EA
	Came into force July 2009.
	No published Guidance from either from DEFRA or the EA.  Gold plating of Directive.  Impossible timescales.

	Water discharge
	-/EA
	Soon to be permitted through EPP2
	None

	Quarry restoration managed as a landfill site
	EPP/EA
	Changes to post-closure conditions, waste tax bands (recent HRMC consultation)
	Uncertainty over what wastes will be classified as inert and attract the lower rate of tax.  

	Water abstraction/ dewatering
	-/EA
	Ongoing introduction of the abstraction element of the Water Act 2003
	Implementation date has been set back further and further with still no confirmed date.  

	Quarry operations
	Part B installations/ Local Authorities 
	Recent review of Part B operations, review of Process Guidance Notes
	None


It is clear from the table there have many changes to the way members’ operations are regulated.  In some cases the regulations have been poorly implemented (for example the Mining Waste Directive) making it difficult for members to comply with the requirements under the Directive.  

It will be difficult, not only for our members to adjust and budget for the changes to regulations, but it will also be difficult for the regulator.  We can not foresee that Environment Agency Officers will not immediately be capable and sufficiently trained to ensure they are able to issue a civil sanction if a business is in breach of permit condition, for example under the Mining Waste Directive. 

Members that are regulated by the EA frequently complain that EA officers are inconsistent between regions and indeed between individual officers.  How will you ensure that this does not happen in the new scheme?

Frequently our members raise concerns over the consistency of the EA staff.  Operators will often be given conflicting advice from different EA officers and it is difficult to comprehend how they will be able to issue civil sanctions consistently.  

MPA understands that guidance will be provided by the EA to their officers and to industry to insure that consistency is not a problem.  However, guidance can often be interpreted incorrectly and so a training system should be in place to educate officers on the different industries they regulate.  A complaint system should also be in place allowing businesses to report problems such as inconsistency to a more senior level in the EA for resolution.  

In some cases it may be easier for a business that is issued a civil sanction to pay the fine as opposed to going through a lengthy appeal process.  How will this be prevented?

If a business is awarded a civil sanction, for example a fixed monetary fine, for a crime it thinks it has not committed, the question has to be asked about whether it will go to appeal (if an appeal is available), putting time and money into the appeal process instead of paying a relatively small monetary fine?

MPA considers that many businesses would choose the latter option and not bother with the appeal process.  This would skew the number of crimes prosecuted, as some of the cases probably would be won on appeal.  It is therefore essential that the appeal process is robust, reasonable and easily accessed.  

Where will the money gained from the monetary civil sanctions go?

MPA is aware that the current proposals will result in the money going into a central Government fund and not put to any specific purpose.  MPA believes that the revenue should be held in a fund for environmental projects across England and Wales.  The money should be available for funding everything from small scale local environmental projects to larger conservation/ environmental ones.  In this way the non-compliant operators would genuinely pay for any potential/ actual environmental damage.  

It is hard to understand how the civil sanctions will work without details.

As with most DEFRA/ EA consultations on bringing in new regulations/ changes a consultation on implementation from DEFRA come first and then a consultation from the enforcing body, the EA.  It is very difficult to understand the principles and how the new regime will work without the detail on how the EA will interpret DEFRA guidance.  

MPA considers that both consultations should be published at the same time allowing industry to understand all the facts.  This should be the same for all other consultations issued by DEFRA with the EA as the regulator (in England and Wales).  MPA considers that more would be gained from the consultations in this way.  

In our industry there is great cross over in what the Planning Officers (and Environmental Health Officers) regulate and the EA regulate (noise, dust, odour and others) what would happen if an EA officer thought a site was not compliant with an EP Permit but was compliant with the planning conditions?

In our opinion there is a lot of cross over in what the Planning Officers and Environment Agency will monitor.  There is lack of clarity as to who will lead a prosecution, what would happen in the described situation and the working relationship between the POS and EA.  It is also unclear why the EA should be allowed to issue civil sanctions, where the POS are already monitoring the same conditions and have their own penalties.

Calculation of the Variable Monetary Penalty 

MPA considers that the calculation of the VMP is unclear and too high.  Please see our detailed response in appendix 1.    

Our industry is regulated under a variety of regimes and numerous enforcers: how will they all fit together?

As already described our operations are monitored by different enforcers under different regimes.  A clear cut guide as to how non-compliance would lead to enforcement, including from which enforcer and the likelihood of receiving two enforcement actions, would be essential.

Will data be produced on how often the sanctions are being used, the number of prosecutions etc?

MPA considers that in the interests of transparency, it is important to know how often the sanctions are used and how many appeals there are.

Raising Awareness

For small businesses it is difficult to keep on top of all the new and changing regulations.  The EA should more actively ensure smaller operators are aware of the changes and provide transparent advice on how to stay within the law.  

Although Netregs provides some assistance with this, a better working relationship between the enforcer and the operator would ensure improved compliance. 

Concluding Remarks

The MPA would again like to thank DEFRA for the opportunity to comment on the proposals set out in the consultation on Fairer and Better Environmental Enforcement.  
We hope you find these comments useful and informative.  Please do not hesitate in contacting me if I can be any further assistance.
Yours Faithfully
Nicola Owen

Environment and Waste Policy Executive

Mineral Products Association 

