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16 October 2009 
Mrs Rosemary Thomas
Planning Division

Welsh Assembly Government

Cathays Park

Cardiff

CF10 3NQ
Dear Mrs Thomas
Consultation on Regulations and Guidance applying to stalled ROMPs in Wales.
The Mineral Products Association is the principal trade association representing aggregates and similar mineral extraction and production operations in Great Britain.  Our members represent 100% of cement production, 90% of aggregates production and 95% of asphalt and ready mixed concrete production.  They are also responsible for producing important industrial materials such as silica sand, agricultural and industrial lime and mortar. Most of our major producing members have interests in Wales.
We apologise for the late submission of our comments which is principally as a result of the majority of the time allowed for this consultation being during the summer holiday period when it was difficult to gather the views of our members. It also overlapped with the closely allied consultation on the introduction of mineral review fees on which the Mineral Products Association have already submitted comments.  The extension period agreed by Sue Martin was therefore much appreciated.
Our members have always been fully supportive of the principle of reviewing mineral permissions as they believe that the process recognises and formalises improvements in operating and restoration standards which otherwise seem to go largely unrecognised. The problems caused by the EIA issue have arisen as a result of a legal judgment, not because of any unreasonable behaviour on the part of our members.
Bearing that in mind, Mineral Products Association members are of the view that key aspects of the proposals for dealing with stalled ROMPs in Wales are disproportionate to any threat that an uncompleted review might pose and carry unreasonable potential implications for both mineral operators and the Welsh economy.

These concerns focus on the proposal for an automatic suspension of the rights conferred by a planning permission where applicants fail to provide information within 3 weeks (for screening and scoping information), or 6 weeks (for “further information”) or 12 weeks (for a draft ES) or such longer periods as may be agreed. The Mineral Products Association object to this proposal in principle because:

· the planning system functions on the basis of an authority being empowered to exercise discretion, within the bounds provided by legislation and guidance, to ensure that the use of land is regulated in the public interest. Automatic provisions do not allow such discretion to be exercised to take account of the circumstances of individual cases and therefore are not in accord with the established system.
· The justification given for legislating that automatic suspension can only be lifted when the stalled review is finally determined is that it will provide an incentive to make prompt progress with that review. The Mineral Products Association dispute that it will provide such an incentive or that it is necessary. Once the information is provided, even if it has been provided late there will be no further impediment to the progress of the review as a result of the actions or inactions of an operator. If there is any impediment to progress, it could well be, as now, that the planning authority has inadequate resources to take the ROMP process forward, or that vexatious third parties introduce spurious issues. The sanction however, only has effect upon the mineral operator, who has no control over the review process once information has been submitted. That sanction is therefore inappropriate and in the event that a permission was suspended, would have a disproportionate affect upon the viability of the operation in question.

· Welsh planning policy (MTAN1) recognises that it is essential to the social well-being of the country that the construction industry is provided with an adequate supply of the materials it needs. MPPW1 sets a key objective broader than just construction materials by requiring mineral planning authorities to ensure that an appropriate contribution is made to meet local, regional and UK needs. The suspension of a mineral planning permission could seriously compromise the ability of mineral producers to meet those needs and have major downstream effects upon the industries and businesses in Wales and England that rely on them. Mineral products are not only essential for those sectors dealing directly with aggregates but also for many other sectors of the wider Welsh economy, such as steel production.
The Mineral Products Association is also concerned that the draft Regulations contain no provision for scoping and screening decisions to be challenged by appeal through the planning system. Such provision is a key feature of the parallel system in England. Without it, mineral operators could well be driven to seek redress through the costly process of judicial review.  

Notwithstanding the MPA comments above, our responses to the specific questions posed in the letter accompanying the consultation documents are as follows: 
Q1a

Do you agree with the principle that all stalled cases should be screened as EIA development?

Provided that the criteria set out in Schedule 1 and Schedule 2 of the EIA Regulations are adhered to in the screening process, the Mineral Products Association would have no objection.

Q1b

Are the timescales for requesting and providing “screening information” appropriate and reasonable?

There is no explanation of why 3 weeks is considered a reasonable period of time to provide this information. The nature of information that is typically required to support EIAs is such that it inevitably takes longer than 3 weeks to gather it. However, if Welsh Ministers act reasonably in agreeing periods longer than 3 weeks where required, the Mineral Products Association would have no objection.

Q2a
Are the procedures relating to scoping clear?

The proposed procedures are clear.

Q2b

Will the procedures governing scoping operate effectively in practice? If not, please indicate how they should be improved.

NO. There is no incentive for scoping authorities to give thorough and comprehensive consideration to the scoping process at the outset of the EIA procedure neither is it clear how the new regulations will provide applicants and appellants with a reasonable degree of certainty.
Both of these key principles (Draft Guidance Para. 96) could be achieved by making the provision of any information that an MPA considers is necessary for the EIA the responsibility of that MPA to provide, in circumstances where that information was not specified by the scoping opinion. Paragraph 104(vi) of the Guidance and the appropriate parts of the draft Regulations should be modified accordingly. 

NO. The draft Regulations do not appear to make any provision for applicants/appellants to challenge a scoping opinion, a scoping direction or for that matter a screening opinion. The Mineral Products Association consider that an appeal mechanism through the planning system is essential. The lack of a clear means to challenge such decisions is inconsistent with the requirement to notify applicants of their rights to challenge which is repeated throughout Schedule 3 of the draft Regulations and in 104 (viii) of the draft Guidance. 
Q2c

Are the timescales for requesting and providing “scoping information” appropriate and reasonable? If not, please indicate how they could be improved.

See the answer to Q1b. If the mpa/Welsh Ministers act reasonably in considering applications for periods for compliance beyond 3 weeks then the Mineral Products Association would have no objection.

Q3a

Is the definition of an ES clear?

YES

Q3b

Is the link between scoping and the definition of an ES useful?

YES

Q3c

Do you envisage any difficulties in securing submission of a single ES? If so, please indicate how this could be remedied.
YES. In cases where the area of a planning permission is in multiple ownership and one or more of those owners is not a minerals operator at the time the ROMP submission is due, it is likely that they will be reluctant to join in submitting a single ES. They may also refuse to cooperate in allowing access to their land for purposes of carrying out the EIA. There appears to be nothing in the legislation to encourage such landowners to cooperate and to produce screening and scoping information. It is within their power therefore to force the circumstances which could trigger an automatic suspension of the planning permission rights over the entire site.

Notwithstanding the fact that the Mineral Products Association consider that the suspension of the planning permission is a wholly inappropriate measure for dealing with the ROMP situation, this issue could be addressed by allowing the suspension to have effect only on those parts of the permission area for which information has not been submitted.  
Q4a

Do you agree that the purpose of submitting a draft ES is helpful in avoiding consultation and cost of advertisement on an inadequate ES?

YES

Q4b

Are the procedures for submitting a draft ES clear and will they operate effectively in practice? If not, please indicate why and how they could be improved.
YES (subject to the responses to 4c and 4d below)
Q4c

Are the tests for adequacy of a draft ES for consultation purposes clear? If not, please indicate why and how they could be improved.

NO. It is not clear why an ES may be adequate for purposes of consultation but inadequate for purposes of determining the ROMP. The response to question 4d contains a means to address this.
Q4d

Will the procedures governing tests of adequacy operate effectively in practice? If not, please indicate why and how they could be improved.

NO they will not operate effectively in practice. There is nothing in the proposed Regulations to prevent continual requests for additional information resulting in a fragmented and incoherent collection of information. This would not provide the transparency required by the EIA Directive and could result in uncontrollable delays and interruption of material supplies if planning permissions are suspended.

This could be addressed by making it clear that the scoping opinion has primacy when assessing adequacy and any information requested that was not in the scoping opinion will be for the Mineral Planning Authority to provide. This will provide an incentive for the authority not to take an unreasonably precautionary approach in the face of pressure from consultees and to resist spurious requests for information as a result of consultation.  

Q5a

Do you agree that automatic suspension should apply for the period until final determination rather than until information is provided?

NO. Mineral Products Association members object strongly to the concept of automatic suspension and to the process for lifting it for the reasons set out at the beginning of this response.

Q5b

Can you foresee any practical problems resulting from this approach?
YES. Please see the comments on this subject at the beginning of our response.

Q6

Do you consider that the provision to permit Prohibition Orders to be made in relation to parts of a site to be a useful and practical way forward in ensuring compliant operators are not penalised because of the actions of others?

No comment.
Q7a
Is the use and application of the powers clear?
No comment 
Q7b

Do you agree that these powers are useful?

No comment
Q8b

Is it appropriate to require the applicant to publicise further information and/or evidence?

No comment.
Q9

Do you have any other comments on the draft regulations and guidance (including draft Regulatory Impact Assessment)
It is not within the gift of planning authorities to suspend development. The power they are seeking is to suspend the planning permission. The redefinition of “development” for parts of these regulations is unnecessary and misleading.
Within the time and using the resources available to the Mineral Products Association, it has not been possible to scrutinise the Regulatory Impact Assessment. 
The Mineral Products Association thank you for the opportunity to comment on these proposals. 

If any of our comments are unclear or require further discussion, please feel free to contact us.

Yours sincerely

KEN HOBDEN

Director of Planning 

Mineral Products Association      
