
DEFINING WASTE: LEGAL UPDATE 

INTRODUCTION 
1. Defining words and concepts is grist to the mill for lawyers. Lawmakers and judges have been doing it for centuries. One would think that by now they were good at it. Defining such a commonplace word as “waste” should cause no problems at all.  


2. The reality, however, is that from being unproblematic, the concept of “waste” has spawned an extensive jurisprudence, both at domestic and European level. As the imperative of environmental protection becomes ever more pressing, the rules and regulations governing the production, storage, transport, recovery, re-cycling and disposal of waste grow ever more complex and burdensome. This has given businesses and their advisers impetus to try and convince the regulatory authorities that what they deal in is not waste. This motivation on the part of business has been matched by a desire on the part of the ECJ to ensure that waste is defined in a way that does not have the effect of circumventing the effectiveness of the Waste Framework Directive.
  


3. The outcome of this tug-of-war has not been pretty. In an article that I published in 2006
 I summarized the case law up until that point by saying that 

“many of the considerations which an untutored observer may intuitively have thought relevant to the issue of determining whether something was or was not waste [have been] ruled by the Court to be irrelevant. One could be forgiven for thinking that the concept of waste [is] infinitely expandable”. 

4. Since then my sentiments have been endorsed by both the ECJ and the Court of Appeal.  First, the ECJ in Commission v Italian Republic (2007)
 expressly ruled that “there is no type of residue or other substance resulting from the production process which is in principle excluded from the concept of waste”. Second, Carnwath LJ in the OSS case
 made my criticism of the ECJ sound markedly restrained when, having set out the leading ECJ authorities on the subject, he concluded:   

“As this review demonstrates, a search for logical coherence in the Luxembourg case-law is probably doomed to failure.”

5. This paper is in three parts:


a. PART I: summaries the legal position as it was at around 2006 (because it is not possible to understand subsequent events without it), followed by a resume and discussion of the key cases that have been decided since. I have grouped the cases under five headings: 


i. Scope of WFD

ii. Meaning of “discard”
iii. Responsibility for Waste 

iv. By-products and residues 

v. End of waste 


b. PART II: Looks at the DEFRA consultation on the meaning of waste


c. PART III: Considers the amendments which will come in with the new WFD (2008/98/EC). 
6. I have drawn on the following documents, and for those of you who wish to read these in greater depth I provide below the relevant websites:

a. Communication from the Commission to the Council and the European Parliament on the Interpretative Communication on Waste and By-Products (21 February 2007) 
(http://eur-lex.europa.eu/LexUriServ/site/en/com/2007/com2007_0059en01.pdf)
b. Stage One: Consultation on the transposition of the revised WFD dated July 2009 (http://www.defra.gov.uk/corporate/consult/waste-framework/index.htm)
c. Consultation on the legal definition of waste and its application dated January 2010 (http://www.defra.gov.uk/corporate/consult/waste-definition/index.htm)
PART I : THE CASE LAW

Meaning of Waste: Synopsis 
 
7. Carnwath LJ in the OSS case summarized the position on what was meant by “waste” in the following terms:


a. The concept of waste "cannot be interpreted restrictively" (ARCO para 40).

b. Waste, according to its ordinary meaning, is "what falls away when one processes a material or an object, and is not the end product which the manufacturing process directly seeks to produce" (Palin Granit Oy para 32).

c. The term "discard" "covers" or "includes" disposal or recovery within the terms of Annex IIA and B (Wallonie para 27; ARCO para 47); but the fact that a substance is treated by one of the methods described in those Annexes does not lead to the necessary inference that it is waste (ARCO para 48-9).

d. The term "discard" must be interpreted in the light of the aims of the WFD, and of art 174(2) of the treaty, respectively:


i. The protection of human health and the environment against the harmful effects caused by the collection, transport, treatment, storage and tipping of waste; and


ii. Community policy on the environment, which aims at a high level of protection and is based on the precautionary principle and the principle that preventive action should be taken (Palin Granit Oy para 23).


e. Waste includes substances discarded by their owners, even if they are "capable of economic reutilisation" (Vessoso & Zanetti [1990] ECR I -1461 para 9) or "have a commercial value and are collected on a commercial basis for recycling, reclamation or re-use" (Tombesi para 52).


f. In deciding whether use of a substance for burning is to be regarded as "discarding" it is irrelevant that it may be recovered as fuel in an environmentally responsible manner and without substantial treatment (ARCO para 73).


g. Other distinctions, which may be relevant depending on the nature of the processes, are -


i. between "waste recovery" within the meaning of the WFD and "normal industrial treatment" of products which are not waste ("no matter how difficult that distinction may be") (Wallonie para 33);


ii. between a "by-product" of an industrial process, which is not waste, and a "production residue", which is (Palin Granit Oy paras 32 – 37)

Scope of the WFD


8. Having defined waste as any substance or object “which the holder discards or intends or is required to discard” in Article 1, Article 2(1)(b) of the WFD provides that certain types of substances and materials “shall be excluded from the scope of” the WFD “where they are already covered by other legislation”. The types of material listed include waste resulting from processing, extraction, treatment and storage of mineral resources and the working of quarries; animal carcasses and some types of agricultural waste, and waste waters. 


9. The rationale behind this exclusion is to be found in Article 2(2) which provides that particular streams of waste will be subject to specific rules via individual directives. There are a number of such individual directives (eg PCB/PCTs Directive; Hazardous Waste Directive; WEE Directive). It is this which gives rise to the commonly made distinction between “directive waste” (waste covered by the WFD) and non-directive waste (waste which is covered by other legislation).   


10. Whilst the term “other legislation” covers not only EU directives but also domestic legislation, recent decisions have demonstrated that it not easy to fall outside the ambit of the WFD by stating that the waste in question is listed in Article 2(1)(b) and is covered by other legislation.  


11. In KVZ v Republik Osterreich
 the ECJ ruled that the wastes listed in Article 2(1)(b) should be construed narrowly. Accordingly, it held that meat and bone meal did not fall within the “animal carcases” exception set out in Article 2(1)(b)(iii). Firstly, the carcases had undergone a process which had changed their inherent nature and, secondly, the reference to animal carcases had to be construed in the light of the entirety of Art.2(1)(b)(iii). This referred to “animal carcases and the following agricultural waste”. Carcases which emanate from the specific process of slaughtering and rendering cannot be described as agricultural waste. 


12. This strict interpretation of the exceptions themselves is married with the rule that, in order to be free of WFD control, the wastes listed in Article 2(1)(b) must be subject  to other legislation which itself “must contain precise provisions organizing the management of waste and ensure a level of protection which is at least equivalent to that resulting from the [WFD]”. This point was driven home by the ECJ in R v (on the Application of Thames Water Utilities Ltd) v Bromley Magistrates Court,
  a case involving the escape of waste waters from TWU’s sewage network into fields in Kent.
 

13. In this case the ECJ made two points: (a) the substances and materials listed in Art.2(1)(b) were waste within the meaning of the WFD (hence the need to specifically exclude them when covered by other legislation); and (b) other Directives which provide some (but not comprehensive) protection will be insufficient to constitute the required “other legislation” (in this case it ruled that the Urban Waste Water Treatment Directive (91/271) provided an insufficient level of protection). 


14. Undaunted by this ruling in the ECJ, TWU reargued the case
 before the domestic courts arguing that a range of domestic legislation, taken together, was sufficient to provide protection equivalent to the WFD (it relied upon the Environmental Protection Act 1990 and the Water Industry Act 1991, amongst others).  The argument did not detain Carnwath LJ for long: 

“I do not think that requirement is met by piecing together a patchwork of miscellaneous provisions, which taken together and depending on how they are operated in particular cases, may achieve similar practical effects to that of the WFD”. 

15. Last year the ECJ was asked to consider a similar argument put forward by Ireland when it was taken before the court by the Commission for failing to transpose the WFD in respect of the disposal of domestic waste waters.
 Although it rejected the argument that a number of pieces of Irish legislation taken together did provide protection equivalent to the WFD, the Court was more receptive than Carnworth LJ to the idea that the protection “may consist in a number of complementary provisions each covering part of the scope of the Directive”.
Meaning of Discard   


16. Two cases have confirmed that the test to be applied is wholly objective when deciding whether the holder of a substance or object has discarded it. 


17. In the Thames Water case (above) the company argued that it could not be said to have discarded the waste water because it had no intention to do so, and indeed had no knowledge until after the event that the waste water had escaped.  The court held that “discard” had to be interpreted using the precautionary principle, and therefore the focus had to be on the outcome. It ruled: “the fact that the waste water is spilled accidentally does not alter that outcome” (namely that it was discarded).  A similar result ensued in Commune de Mesquer v Total France SA and Total International Ltd,
 a case involving the spillage of heavy fuel oil at sea when the tanker carrying it sunk. 

Responsibility for Waste 


18. In the Total France case the Court ruled that the oil (produced by refining crude oil) was not waste because it was being exploited and marketed on economically advantageous terms and was capable of being used as a fuel without further processing. However, it became waste when it seeped into the sea and became mixed with water, because thereafter it could no longer be used without further processing. This gave rise to the question of whether the producer or the seller of the oil, or the charterer of the ship carrying the oil, could be construed as holders or producers of waste given that when the material became waste they were not in custody of it.   


19. The court ruled that the owner of the ship was the holder of the waste because he was in charge of it immediately before it became waste. However, relying on Article 15 of the WFD and the “polluter pays” principle, the Court held that the owner of the oil and the charterer of the ship were liable for the cost of disposing of the oil because they were the previous holders of the waste or the producers of the product from which the waste came. 

By-products and Residues 
20. The first sign of loosening the all-encompassing definition of waste had come in the Palin Granit case,
 in which the ECJ carved out a narrow exception for by-products. The court revisited this exception in Commission v Italy,
 a case in which the Italian government was accused of having failed to observe the WFD by defining waste so as to exclude from the definition food scraps from the agro-food industry intended for the production of animal feed.  


21. The Court held against Italy, because it said that its legislation operated so as to apply a presumption that the materials in question could not be waste. However, it did also indicate a further loosening of its by-products exception. Whereas in Palin it had said that the by-product (to constitute non-waste) must be used as an integral part of the production process, in this case it expressed itself differently. The court said that a by-product was a product which its owner 

“intends to exploit or market on terms advantageous to himself in a subsequent process - including, as the case may be, in order to meet the needs of economic operators other than the producer of those substances -, provided that such re- use is a certainty, does not require any further processing prior to re-use and forms an integral part of the process of production or use” 


22. This appears to indicate (and this is how the Commission has interpreted the judgment) that the by-product does not have to be used in the production process: it is sufficient if it is made ready for such use. It appears to loosen the test from one which requires immediate use in the same processs, to one which requires only that there be utilisation as part of some process of production or use, regardless of the identity of the end user or the location of use. 

End of Waste 


23. One of the key questions which arises time and again is:  “when does waste cease to be waste?” The question is inextricably linked to the question of what is meant by waste, because if we can say that something has ceased to be waste it gives us an insight into what we mean by waste. In Niselli
 the ECJ had ruled that turning waste into a secondary raw material was insufficient to render it non-waste. Waste only ceased to be waste when the secondary raw material was itself used to create a new end product.  

24. In the OSS case the Court of Appeal was asked the following question: "whether a lubricating oil, thus not originally used as fuel, which becomes waste can thereafter be burnt other than as waste". The EA argued that the oil ceased to be waste only once combusted. DEFRA took a less restrictive view, arguing that material burned as fuel may not be waste provided it has been turned into a material “which has the same characteristics as a virgin material for which such use [i.e burning] is a normal use."


25. The decision of the Court of Appeal is highly significant. The Court made three preliminary observations: 

a. Firstly, that there was no logical coherence in the jurisprudence of the ECJ as to what was waste or when it ceased to be waste (Carnwath LJ admitted that the reasoning in ARCO remained a mystery to him). 

b. The way forward was for the domestic courts to accept the invitation given by the ECJ to the effect that since there was no single criterion for deciding what was waste domestic courts should adopt their own modes of proof for determining the question, bearing in mind the fundamental aims of the WFD. 

c. There was no point referring definitional points to the ECJ, which had declined at every opportunity to clarify the matter. It was time to accept that “Any lack of clarity is inherent in the imprecision of the test which the court has declared.”

26. Having made these points, Carnwath LJ laid bare the shortcomings of the ECJ “discard” test: 

 “A fundamental problem is the court's professed adherence to the art 1(a) definition, even where it can be of no practical relevance. The subjective "intention to discard" may be a useful guide to the status of the material in the hands of the original producer. However, it is hard to apply to the status of the material in the hands of someone who buys it for recycling or reprocessing; or who puts it to some other valuable use. In no ordinary sense is such a person "discarding" or "getting rid of" the material. His intention is precisely the opposite.”


27. The Court said the real question was to ask whether the material, once in the hands of the person who does not intend to discard it, has reached a stage where acceptable recovery or disposal has taken place (i.e it is now longer an environmental threat). The approach should be a practical and common sense one, namely to ask whether the 

“the holder has converted the waste material into a distinct, marketable product, which can be used in exactly the same way as an ordinary fuel, and with no worse environmental effects. It cannot be said that such a material is being "discarded" in any ordinary sense of the term, and there is nothing in the objectives of the Directive which requires any fictitious assumption to that effect.”


28. Carnwath LJ went onto to reject as too restrictive not only the EA position (namely that the oil remained waste until burned), but also the DEFRA test that the material must be turned into something which was “hardly distinguishable” from a non-waste alternative: 

“I do not think such a general test can be extracted from Niselli. Nor do I see any reason for it. The objectives of the Directive do not include mimicry.”

29. This robust approach has recently been applied by the High Court with telling effect in  Environment Agency v Inglenorth.
 The defendant collected materials created from the demolition of a greenhouse at one garden centre (site A) and took and deposited them at another garden centre (site B). The owner of both garden centres had told D that he wanted to use the materials as part of the construction of a car park (the materials contained the usual breeze blocks, pieces of concrete, pieces of brick and clay common to demolition waste). D was charged with depositing waste without a waste management licence. He was acquitted by the magistrates, who held that the material was not waste. The EA appealed to the High Court. 

30. The High Court dismissed the appeal. It held that the only relevant question was the status of the material when it arrived at Site B (i.e when the deposit was made). Therefore it was unnecessary to ask the question whether the material had been waste when created at Site A. The court referred to the Palin case, but held that the only question that case required to be asked was whether the owner of the site intended to discard the materials when they arrived at Site B. On this the magistrates had made a finding of fact, namely that his intention was to use the material. The Court was not persuaded that because he was going to sort them before using them this amounted to any form of recovery operation. Further, the Court did not believe that the material could in any reasonable sense be described as a by-product. Finally, the court held that there was no point asking whether the owner was going to use the material immediately, because it was not the owner who was being prosecuted but the person who had delivered the material. 

PART II: DEFRA CONSULTATION ON MEANING OF WASTE

31. Defra has launched a consultation exercise on the legal definition of waste. The consultation will close on 12 April 2010. The consultation is on a guidance document which it has prepared for businesses which DEFRA promises will help businesses to decide what is and is not waste, “particularly in the more difficult cases”. Final guidance is due to be published on the 5th July 2010, and it will supercede the guidance currently found in DOE circular 11/94.

32. The guidance is in effect DEFRA’s attempt to summarise the legal position as it understands it, derived from the substantial case law on the subject. DEFRA is not asking for views on whether the definition should change; only on whether its understanding is correct, and whether the document is useful. The guidance does not take account of the amendments made by the new WFD (see below). 

33. My only comment on it is that it is a very useful document, which sets out in easy to use language some of the key principles arising from a very complex area of law. It should be the starting point when confronted with a difficult case regarding whether something is or is not directive waste, although as DEFRA itself accepts the guidance is not a substitute for legal advice.  

34. The document reveals that the EA and the Waste Resources Action Programme are together developing protocols on specific waste streams designed to provide guidance on when waste in those streams ceases to be waste. Further references on this useful work can be found on the EA website. 

PART III: WASTE FRAMEWORK DIRECTIVE 2008

35. The new WFD (2008/98/EC) must be implemented by 12 December 2010. It will replace not only the current WFD but also the Hazardous Waste Directive and the Waste Oils Directive. 

36. DEFRA published its first Stage consultation on the WFD in July 2009. This concluded on 4th January 2010, and the Stage 2 consultation is due to be launched on the Regulations that will be required to transpose the WFD into domestic law. 

37. In this paper I focus only on those aspects of the new WFD which have or may have a bearing on the legal definition of waste and/or the regulation of waste by the WFD. 

38. There are two types of waste which will be excluded from the ambit of the WFD which are of particular note: unexcavated contaminated soil, and uncontaminated soil and natural material excavated in the course of construction which is certain to be used for the purposes of construction in its natural state and onsite. This is something which will be of immense benefit to those in the land remediation and construction industries. 

39. The new WFD also changes some of the key definitions found in the existing WFD, as well as defining concepts which are not defined at present. The key changes are as follows: 

a. Waste – the definition remains as it is currently, but the reference to materials listed in Annex 1 is dropped (which, as has been long noted, did not assist in the definition of waste because it contained a catch all category);

b.  Recovery – a much more detailed definition is provided: “any operation the principal result of which is waste serving a useful purpose by replacing other materials which would otherwise have been used to fulfill a particular function”;

c. Disposal – a more detailed definition is provided: “any operation which is not recovery, even where the operation has as a secondary consequence the reclamation of substances or energy”;

d. Re-use – “using non-waste products again for the same purpose as originally conceived”

e. Re-cycle – a recovery operation which reprocesses the waste into products or materials etc whether for the original or other purpose (but this does not include energy recovery and reprocessing to produce fuel).

f. Preparing for re-use - means checking, cleaning or repairing recovery operations, by which products or components of products that have become waste are prepared so that they can be re-used without any other pre-processing”

40. Perhaps of most significance, given the difficulties it has caused, is the fact that Article 5 of the Directive expressly provides that a by-product may be regarded as not waste, and goes onto define by-product as a product resulting from a production process the primary aim of which was not the production of that item, provided the following conditions are met: further use is certain; it can be used directly without further processing other than normal industrial practice; it is produced as an integral part of a production process; it can be used lawfully without leading to overall adverse environmental or health effects. 


41. There is a similar approach taken to the issue of “end of waste”, with Article 6 attempting a detailed explanation of when waste ceases to be waste:    

Certain specified waste shall cease to be waste within the meaning of point (1) of Article 3 when it has undergone a recovery, including recycling, operation and complies with specific criteria to be developed in accordance with the following conditions: 

(a) the substance or object is commonly used for specific purposes;
(b) a market or demand exists for such a substance or object;
(c) the substance or object fulfils the technical requirements for the specific purposes and meets the existing legislation and standards applicable to products; and 
(d) the use of the substance or object will not lead to overall adverse environmental or human health impacts.
 
42. Only time will tell how these new definitions will impact on the existing case law on the meaning of waste. 
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