“SO, YOU’VE GOT PLANNING PERMISSION...”
Some cautionary tales in the world of minerals and waste
1. This paper is an outline of a particular risk to be concerned about when planning permission is obtained – the approach of the civil courts.  This is a risk to which minerals and waste developments are especially vulnerable, by reason both of their size and their potentially polluting effects.
2. Whilst it may be possible to persuade an inspector that the potential polluting activities of a development should not be a bar to the grant of a planning permission, that may well not be the end of the story for the client once the permission has been implemented.  The overlap between the public law approach of the planning inspector and that of the private law Courts is unsatisfactory.  Given the contemporary success of such civil claims, one might also pose the question: should the client be warned of the full extent of the potential nightmare which may follow in the civil courts, even though there may never be a breach of any hard-won planning permission or environmental permit? 
3. Arscott v. Coal Authority (CA) [2005] Env LR 6.
Between 1957 and 1972 colliery spoil was thrown on Tip 52 at the Brynlliw mine near Swansea.  In 1987, the NCB re-shaped and partially landscaped the tip. On 22 June 1995 the land on which the restored tip was situated was conveyed to a group of West Glamorgan Commoners for a consideration of £1. In 1996 a fire started and burned for three years until finally extinguished.  At the conclusion of an eight day trial in 2005, Pitchford J. decided that : “it is plain that once it had taken hold the fire generated large quantities of smoke and dust and a characteristic and pungent smell of sulphur. When weather conditions were unfavourable (particularly low cloud and light winds) the smog hung like a pall over the whole area, including, on some of these occasions, the M4. Significant interference with the use and enjoyment of property was a regular and occasionally prolonged event over a period of almost 4 years.”  Six claimants in the village neighbouring the tip recovered £21,000 after an eight day trial and a 167 paragraph judgment.  The costs were very many times that sum.
4. Douglas & Ors v. SITA
A modern landfill site covering 13 hectares is constructed next to a complex of former landfill sites of about 60 (?) hectares.  Six residents commence proceedings alleging pollution by odours, dust, noise, flies, vermin and litter.  The furthest complainant lived almost a mile from the site.  They commenced proceedings in private nuisance which were set down for a three week trial.  The matter settled on the Friday before the opening of the trial on the Monday.
5. Various Claimants v. Corby District Council
Between 1985 and 1999 the Defendant managed and executed reclamation contracts for the clean-up of the former British Steel works involving heavy metals, polycyclic aromatic hydrocarbons and dioxins.  Nineteen people born in the area between 1986 and 1999 with various limb deformities commenced proceedings against the council, alleging a breach of duty to take reasonable care in the execution of the reclamation works to avoid personal injury.  The Claimants also alleged a public nuisance and breach of the duties owed under ss.33, 34, Environmental Protection Act 1990 (duty of care etc. as respects  waste).  After a 34 day trial and in a 919 page judgement Akenhead J. found in favour of the Claimants on the preliminary issues: the Defendant’s breaches of duty were capable of causing the Claimants’ birth defects.
6. The Corby action is perhaps unique, and the facts of Anthony are singular, but Douglas is not uncommon.  The Claimants’ concerns in proceedings such as Douglas post- the implementation of planning permission reflect the same broad concerns with which the inspectors were concerned in the appeal decisions referred to in this seminar by Richard Kimblin.  See for instance the appeals of Lidsey Landfill Ltd (APP/P3800/A/05/22290859 [2007] PAD 46 – noise, odour, dust/air quality, vermin etc.), Michael Thompson (APP/H4505/A/2044388 [2008] PAD 82 – noise, dust/air), Cory Environmental (APP/H4315/A/09/2105742/NWF – odour, dust/air quality, litter, vermin).
7. A claim such as that in Douglas would be brought in private nuisance.  The origins of the cause of action go back to the mid-19th century.  They could not be further from the public law approach required in planning decisions.  Note:

7.1 these are “strict liability” claims;

7.2 it is no defence that the Defendant has done its best to minimise the nuisance, e.g. by spending fortunes on modern abatement plant or using “best practicable means” to minimise pollution problems;

7.3 it is no defence that the Defendant has always complied with permits issued by the regulatory bodies, planning permissions and any s.106 obligations;
7.4 the Claimant does not have to prove the origin of the emissions from the Defendant’s installation, only that they emanate from the Defendant’s site;

7.5 the standard remedy is an injunction “in general form” requiring the Defendant not to manage its site in such a way as to cause a nuisance;

7.6 the burden of proof shifts to the Defendant, which is then required to exonerate itself;
7.7 it is no defence that the Defendant was managing or present on its site before the Claimant arrived in the neighbourhood;
7.8 the question “What is the nature and character of the area?” is to be determined without reference to the polluting activities of the Defendant (in isolation at least);
7.9 the defence of “reasonable user” is to be considered from the point of view of the Claimant as the party affected, not from the point of view of the Defendant (in isolation). 

A template for an action in nuisance is contained in the judgment of Veale J. in Halsey v. Esso Petroleum [1961] 1 WLR 683 (herewith).
8. The case of Watson v. Croft is instructive.  In that case the defendant motor racing circuit enjoyed planning permissions dated 1963 and 1998 (which were implemented).  A section 106 agreement defined precise levels of noise which might be emitted from the circuit for 140 days per year.  The circuit never breached those levels.  The Claimant moved into to a house 500m away in 1990.   The judge decided that the permissions had not changed the nature and character of the area and that the Claimant was entitled to an injunction to restrict the number of noisy days of racing.  The Court of Appeal agreed.
9. The planning regime accepts that the effect of the grant of planning permission may be a change in surrounding land use caused by the effect of the common law.  See R. v. Exeter City Council ex p. JL Thomas & Co Ltd [1990] 3 WLR 100 (planning permission for a comprehensive residential development in a heavily industrialised area likely to have the result of forcing out the industrial occupiers).  There is no inconsistency in the Courts’ eyes between the effects of the common law and the grant of planning permission.  A developer with the grant of planning permission implements that permission at its peril unless it is of such a scale that the consent must itself have changed the nature and character of the area (see Gillingham Council v. Medway Dock Co [1993] QB 343).  Where an Act of Parliament grants a developer immunity from an action in nuisance, then that party cannot be subject to a claim in nuisance unless the claimant can demonstrate negligence on the part of the developer (see Allen v. Gulf Oil Refining Ltd [1980] 1 QB 156).  The common law is replicated in the Planning Act 2008 in respect of nationally significant infrastructure projects (see s.152, 158).
10. The consequences of civil law proceedings in nuisance (and indeed as in other claims such as those in the Corby litigation) are particularly onerous by reason of the effect of the group litigation procedures of Part 19 of the Civil Procedure Rules and the current rules as to litigation funding.

11. A Group Litigation Order available under Part 19 has the effect of binding all parties to the litigation.  An application will be made by the claimant’s representatives for an order which will allow targeted postal (and newspaper) advertising of all potential litigants in order to join them into the action.  If the claimant’s lawyers are working on conditional fee agreement terms, then an hourly may be doubled (to compensate the lawyer for the risk of failure) and be recoverable from the losing party.  There is every likelihood of an “after the event” insurance premium (taken out to protect the claimants in the event that they have to pay their own disbursements or the other side’s costs.

12. The planning appeals referred to in para.5 above merit examination in the context of the potential difficulties which the developer might be perceived at the time to face after the implementation of the permission.  (I have no reason to doubt but that they have not all been completely free from difficulty.)
13. In respect of the Lidsey Landfill Ltd appeal (as to noise), the inspector had regard to para.27, PPS 10 (requiring a planning decision to be made on the assumption that regulatory pollution control would be properly applied).  Even if this counsel of perfection is fulfilled, this is not bound to save the developer.  There is every likelihood that the regulatory permit allows the developer to “minimise the risk” of the effects of noise, and it is probably permitted to use a “best available technology” approach.  This will not help it in civil proceedings where liability will be strict.  See also the inspector’s conclusions as to odour: the hopeful prognostication that there would be no impact on the local amenity will be subject to hard proof in practice.   The Michael Thompson and Cory Environmental cases both deserve similar reasons for caution.  The Cory Environmental case (see under odour) represents a ‘balance of inconveniences’ which is a million miles from the hard-edged consequences of the strict liability tort of private nuisance.  The difference in approach between the decisions of the inspectors on very many of planning appeals referred to in Richard Kimblin’s table and the approach of judges at the suit of residents once permission has been implemented, is marked.
14. Which leads one back, surely, to the question whether or not those who advise developers should adopt a precautionary approach as part of their role.  Minerals and waste developers are particularly vulnerable to multi-party actions in the civil courts.  There will be those who aim in the future to seek some closer alignment of the planning regime and common law nuisance.  Without such a realignment, a planning permission which has been obtained at great expense runs the risk of being compounded by the additional development cost incurred in buying off claimants’ common law claims (and their lawyers’ expenses).  Even worse, the benefit may be frustrated altogether as the result of the order of a civil Court.
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