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17 October 2011 
Alan C Scott

Department for Communities and Local Government

Zone 1/H6 Eland House

Bressenden Place

London SW1E 5DU

planningframework@communities.gsi.gov.uk
Dear Mr Scott

Consultation: Draft National Planning policy Framework.

The Mineral Products Association (MPA) is the trade association for the aggregates, asphalt, cement, concrete, lime, mortar and silica sand industries. With the addition of The British Precast Concrete Federation (BPCF), it has a growing membership of 418 companies and is the sectoral voice for mineral products. MPA membership is made up of the vast majority of independent SME companies throughout the UK, as well as the 9 major international and global companies. It covers 100% of GB cement production, 90% of aggregates production, 95% of asphalt and ready-mixed concrete production and 70% of precast concrete production. Each year the industry supplies in excess of £5 billion of materials to the £110 billion construction and other sectors. Industry production represents the largest materials flow in the UK economy and is also one of the largest manufacturing sectors.
In making our response the MPA made the decision not to confine our comments to the context provided by the “Consultation questions” set out in Part 3 of the “Consultation”. In effect, only one of the seventeen questions related specifically to mineral development, which did not give adequate scope for the full range of our comments.  
1.
Introduction/Assumptions
Our comments are based on three assumptions:

· that everything contained in the NPPF is intended to be policy rather than guidance; 

· that policy is a material consideration in planning decision making to the extent that for it to be accepted as sound, full justification will have to be provided for a planning decision that is not in accord with any part of the NPPF; and
· that there will be some form of planning guidance in the future, even if it is not produced by Government, that will be a material consideration in the planning system

We find it necessary to make these assumptions as nowhere in The Draft National Planning Policy Framework (The Draft) are the differences between planning policy and guidance made clear and there are no obvious, discreet and stand alone policy statements. Everything has to be read in the context of the whole document; indeed much of the content, as drafted, is quite obviously guidance. 

As a minimum, paragraphs 12 and 13 of “Draft National Planning Framework: Consultation” should be included in the NPPF as they are policy. Precise references should be given to those parts of the of the 2004 Planning and Compulsory Purchase Act which paragraph 12 maintains “… already cover the status of national planning policy in plan preparation and decision making.” 

An important area that is not addressed in the draft NPPF is that of the combined effect on development of planning and other environmental regulation. Whilst the planning system may be slimmed down with greater emphasis on the approval of sustainable development, this will be significantly undermined by the separate regulatory regimes which focus on single elements of the environment.
Whilst the planning system will arrive at a decision based on a balanced assessment of whether or not a proposal constitutes sustainable development, other regulatory processes are not bound to take such a balanced approach. For example, the environmental planning criteria for a planning proposal may be clear but the EIA regulations will still require the EIA process to be undertaken with an ongoing fear of judicial review if every aspect is not complied with to the letter.
Furthermore the grant of planning permission is not in itself the sole pre-requisite for development to proceed. Separate regulatory processes must also be satisfied, operating to different criteria and timescales. This results in overlap, duplication, conflict and delay. It is a matter picked up by the recent Penfold review, on which we still await the Government’s intentions.

2.
Summary of Comments on The Draft

Based on the assumptions and observations in 1. above and after extensive consultation with our members, the key points of the MPA response can be summarised as follows:

2.1 Key points from existing policy guidance must be retained in some form to ensure industry confidence in the new NPPF and to ensure that it is applied consistently.


Result/implications if left as it is:

· Hiatus in planning framework when NPPF published

· Increase in planning appeals

· Additional cost to all parties in deciding new local definitions – costly definition by case law over time – inconsistency decision making across England
· Uncertainty – disincentive to new investment.
· Managed Aggregate Supply System compromised as a mechanism to fulfil “duty to cooperate”

2.2 The MPA strongly support the presumption in favour of sustainable development but the criteria need to be clear and not interpreted within the context of the whole document

Result/implications if left as it is:

· Inconsistent definition of sustainable development leading to inconsistent application of the presumption in favour.
· Inappropriate weighting given to specific interests.
· Disproportionate and unnecessary amounts of information sought with planning applications

· Uncertainty – disincentive to invest in new development 
2.3 The unambiguous definition of “Landbanks” and other terms.

Result/implications if left as it is:

· Failure of mineral planning authorities to make adequate provision.
· Threat to security of supply.

· Uncertainty over the role of MASS.

· Failure to supply the right amount of the right material from the most appropriate sources.

· Disincentive to make new investment in aggregates, silica sand, cement, lime etc. operations 

2.4 European habitat sites should not be excluded from the definition of sustainable development


Result/implications if left as it is:

· Unbalanced decisions – presumption in favour compromised

· Encourages designations as spoiling tactic

· Disincentive to invest in some resource areas
· unnecessary pressure on undesignated resources

2.5 There needs to be greater clarification that minerals are dealt with under a separate planning regime


Result/implications if left as it is:

· Misleading – particularly to members of the public

· Lack of clarity over the scope and weight given to Neighbourhood Plans
2.6 There is no reference to marine planning for aggregates


Result/implications if left as it is:

· Loss of opportunity to facilitate integration of strategic planning for sustainable aggregates supply.
· Continuing threat to onshore reception and distribution infrastructure.
2.7
The policy backing for industrial minerals is inadequate

Result implications if left as it is:

· Failure of mineral planning authorities to make adequate provision for silica sand, cement etc.,
· Threat to security of supply.

· Disincentive to make new investment in silica sand, cement, lime etc. operations 

3.
Detailed Comments on The Draft
More detailed comments on each of these points are set out below:

3.1
Key Points from Existing Planning Policy/Guidance (2.1)

Paragraph 100 understates the importance of minerals to society and the achievement of sustainable development. We would suggest that the current wording in MPS1 paragraph 1 would make a far more appropriate opening to the minerals section of the NPPF in the light of the localism and sustainability agendas:


“Minerals are essential to the nation’s prosperity and quality of life, not least in helping to create and develop sustainable communities. It is essential that there is an adequate and steady supply of material to provide the infrastructure, buildings and goods that society, industry and the economy needs, but that this provision is made in accordance with the principles of sustainable development.” 


Whilst the MPA supports the streamlining of planning policy and guidance, including the production of the NPPF, it would be a serious problem if most existing guidance (we note that it is not proposed to cancel MPG4, 8, 9 or 14) were to be totally nullified as soon as the NPPF is published. That would result in a diversity of interpretation of the NPPF principles by different planning authorities, resulting in a dramatic increase in planning appeals and an additional financial burden on industry as a consequence. This in turn would make England less attractive for investment by international companies. 

More specifically; the MPA believes that the NPPF should not abandon the points of principle in paragraphs 4.1 and 4.5 of MPS1 (Annex 1). An obligation on planning authorities to recognise the need for landbanks has always been essential, and is now vital in the current economic climate, to support the investment decisions by aggregate producers that are necessary to secure an adequate and steady supply. We have picked up those points in our proposed re-draft of Paragraph 101 under 3 (below).


The content of MPS2 and Annexes on sensory emission limits is another prime example of essential guidance. Without the robust background on noise levels provided by Annex 2 of MPS2, each authority would be forced to pursue their own assessment of noise matters, with resultant cost to themselves and the developer. In the worst cases they would fall back on a precautionary approach to noise assessment which could well result in the development not proceeding.


A significant proportion of sand and gravel extraction in England derives from flood plain areas. Without the specific definition of sand and gravel extraction as “Water Compatible Development” in Table D2 of PPS25, new working could fail the tests for working in these areas that are set out in Paragraph 156 of The Draft. 

A further specific example of guidance that is of great importance to MPA members is the content of Paragraph 86 and Paragraph D9 of MPG7. This matter is in turn picked up by Paragraph 19 of MPS1. The national planning policy presumption which those paragraphs establish is that bonds or other financial guarantees should not be sought from developers to underpin site restoration planning conditions. Paragraph D9 establishes that in the exceptional cases where such guarantees may be justified, a mutual fund such as the Restoration Guarantee Fund (RGF) operated by the Mineral Products Association may be acceptable. Without that planning policy backing, and backing for the RGF in particular, there is every possibility that planning authorities would be more inclined to require developers to provide independent financial guarantees. Bearing in mind that there has never been a call upon the RGF, such guarantees would represent a significant and unnecessary cost to our members, and to the smaller operators in particular. 

In Scotland, where, as a result of “streamlining”  there is no longer such strong policy backing for the RGF, mineral operators are more frequently forced to provide independent financial guarantees, or risk the costly process of challenge through the planning appeal process. 

The MPA believes that the single reference to building stone (Paragraph 103  of The Draft) does not translate the content of Annex 3 of MPS1 and particularly Paragraph 3.6 of that annex. Policy support for this small but important sector is essential. The general duty of authorities to ensure security of supply should extend to building stone and appropriate levels of reserves should be maintained. Paragraph 103 of The Draft contains the only policy which gives support to building stone producers. It relates only to small scale extraction at, or close to, relic quarries where it would contribute to the repair of historic buildings. However, many sources of such stone cannot survive commercially on the limited and sporadic conservation market, whilst the needs of new build and repairs to the fabric of existing communities “in keeping” are not considered.

As a final example: the MPA welcomes the acknowledgment in Paragraph 101 of The Draft that the National and Regional Guidelines and the Aggregate Working Parties (AWPs) have a continuing role to play in planning for a steady and adequate supply of aggregates. Together with the regular surveys and reports that the AWPs are responsible for, these are the key components of the Managed Aggregates Supply System (MASS). However, without meaningful Government endorsement through the NPPF or through planning guidance, there will be no confidence that engagement in the work of the AWPs will carry sufficient weight in the planning system for participation to be worthwhile. This would seem to be totally at odds with the Duty to Cooperate which is an important feature of the Localism Bill and which the MPA fully supports. The MPA would point out that minerals can only be worked where they naturally occur and minerals in different locations have different qualities and may be required for different end uses. Consequently there is a far greater need for planning authorities to cooperate on minerals matters, than with any other form of development. AWPs have proved themselves to be a successful mechanism for inter-authority and authority/aggregate industry cooperation over a period in excess of 30 years.

A range of important principles and standards are set in the other guidance and policy documents that apply to minerals development and have not already been mentioned. These include MPG2, MPG3, MPG5, MPG7, MPG10 and MPG15, all of which are proposed for cancellation when the NPPF is published.


Attention must be given to both interim arrangements and within the NPPF to the process that Government expect to be followed to put future “streamlined” planning guidance in place.

3.2
Sustainable Development (2.2)

The MPA strongly supports the presumption in favour of sustainable development which is seen by our members as a mechanism for re-establishing an essential balance between social, environmental and economic considerations in planning decisions. Whilst in recent years an over emphasis on environmental matters has not affected unduly the quality of decision making, it has resulted in a disproportionate amount of information being required of developers, much of which is often irrelevant. This has given rise to unnecessary cost and delay to all parties, including the determining authorities. 

In our view, any mineral planning policy or proposal that is able to demonstrate that it will enable need for a mineral to be met at an acceptable balance of the social, environmental and economic costs and benefits of the extraction and distribution processes, should be considered to be in accord with the principles of sustainable development.


Paragraph 12 of The Draft states that all the policies in the NPPF, taken as a whole, give the Government view of what constitutes sustainable development. That is not an effective definition. As currently drafted, there are conflicts between policies and a lack of clarity between the content of the NPPF that is planning policy and that which is not (see comment in 1. above). It will leave sustainable development to be defined by case law over time, giving rise to unnecessary costs to developers and uncertainty for all involved in the planning system.


All assessments of whether development is or is not sustainable, should be made against a common set of criteria that are clearly set out in the NPPF. However, following the initial components given in Paragraph 10, the criteria are subsequently short-circuited for selected environmental interests in subsequent parts of The Draft. Paragraph 169, for example, states that planning permission should be refused for development that would cause significant harm to biodiversity. This does not allow for circumstances where, despite that harm, planning permission can be justified for reasons of overriding social or economic benefit. Similarly, the same paragraph states that planning permission for development that conserves or enhances biodiversity should be permitted. A proposal that affected a site of European significance could fail to meet the sustainability criteria despite resulting in a net gain in biodiversity.

3.3 Landbanks/Industrial Minerals (2.3&2.7)


The concept of “landbanks”, stocks of mineral resources with permission for extraction, is an element of mineral planning that is important to the objective of securing “an adequate and steady supply of indigenous minerals” (Paragraph 100). Carrying forward the existing (MPS1) obligation to allocate land to enable landbanks to be maintained (Paragraph 101), is strongly supported.


However, there are flaws in the way that landbank and other matters are handled in paragraphs 101, 102 and 103 as drafted:

· Terms such as “landbank” and “reserve” are used incorrectly or inconsistently. A mineral resource is an occurrence of material within the earth’s crust which has potential for being of economic importance and extraction is feasible but planning permission has yet to be granted.  A mineral reserve is a mineral resource for which all necessary permits have been obtained to enable extraction to take place (The BGS should be consulted for precise definitions).  

· An aggregates landbank is the total reserve (i.e. resource with planning permission) within a mineral planning authority area. A landbank of any other mineral, as defined in The Draft, is the total reserve at an individual site. Whilst this is an inconsistency that has been perpetuated from current guidance, the drafting of the NPPF is an opportunity to clarify the matter. The setting through policy of minimum levels of aggregate landbanks and minimum levels of reserves at an individual site level are necessary for different reasons and should therefore be separated in policy terms.

· The need for the planning system to “manage extraction rates” can only be justified to address the limitations of individual extraction sites, not to ensure security of supply as is stated in Paragraph 101. The rate of extraction should be left to the market unless there are particular planning considerations relating to specific sites (e.g the capacity of the transport links) that make the limiting of extraction rates an essential part of making an operation acceptable in planning terms. It is essential that landbank is not the only parameter that is used for plan making purposes. The “capacity to supply” the full range of materials required from operating sites is of crucial importance, as is recognised by Paragraph 4.1 of Annex 1 to the current MPS1.
· The status of the National and Regional Guidelines is stated incorrectly as “proposed”. They were published in June 2009. Those Guidelines already anticipate a realistic proportion of need being met from secondary and recycled materials, as well as from marine sources. Aggregate Working Parties provide advice to planning authorities on sub-regional apportionment and should be the initial arbiters of any proposals by individual authorities to deviate from agreed sub-regional apportionments. If the NPPF is not re-drafted to clarify the role of the AWPs and the status of their advice, it could result in the provision of a steady and adequate supply of aggregates being compromised. 

· Aggregates landbanks are used principally as an indicator of the provision that needs to be made for new areas of aggregate extraction in development plans. Using landbanks “to indicate when new permissions for extraction are likely to be needed” results in planning authorities often treating their landbank minimum as a “cap” on the total reserve tonnage and a reason to refuse permission for proposals that are acceptable in all other respects.

· The current content of paragraphs 101, 102 and 103 is not structured logically. The obligation to maintain landbanks is applicable principally to aggregates but it occurs in paragraph 101 under a heading which only applies to industrial and energy minerals. Despite paragraph 101 being headed “In preparing minerals plans local planning authorities should:” it contains policy on matters that are applicable to the determination of planning applications, a subject which purports to be covered in paragraph 103. Other policy which is clearly pertinent to the preparation of minerals plans and which you would therefore expect to find in 101, is included in paragraph 102. 

· Whilst any consideration of mineral planning policy tends to focus on construction aggregate, there is a continuing need to retain strong policy and guidance specifically for industrial minerals, including cement raw materials, silica sand, stone for lime manufacture etc.. Occurrences of these are generally less evenly distributed, they are often treated as strategic materials and their production requires relatively high levels of capital investment.  


To take all of these points into account, the following redraft of paragraph 101 is suggested:


101.  In preparing minerals plans local planning authorities should:
· liaise with neighbouring authorities to co-ordinate planning the supply of locally important minerals and with more distant authorities where those authorities also host minerals of greater than local importance
· not identify sites or extensions to existing sites for peat extraction
· when identifying new areas for mineral extraction, take account of the amount of resource that must be made available at a new site to justify investment in the extraction and/or processing of that mineral;

· take full account of the  figures in the current National and Regional Guidelines for Aggregates Provision, and the apportionment advice of the Aggregate Working Parties, to ensure that planned quantitative allocations of primary land-won aggregate resources reflect the ability for requirements to be met from all sustainable sources, including secondary, recycled and marine materials; 
· use landbanks of aggregate reserves as an indicator of the security of aggregate supply and to indicate the level of provision that needs to be made for new aggregate extraction areas in development plans;
· allocate sufficient new extraction areas to maintain landbanks of at least 7 years for sand and gravel and 10 years for crushed rock aggregate, whilst ensuring that the capacity of operations to supply all types of materials at the required rate is not compromised and that competition is not stifled by allowing a landbank to develop that is bound up in only a few sites;
· calculate and maintain separate landbanks for any aggregate materials of a specific type or quality which have a distinct and separate market, such as high specification aggregate, building sand, concreting sand etc.. 
· provide for the long term availability of local building, roofing and walling stone; 

· take account of any forecasts of both national and local requirements for industrial and energy minerals in making appropriate allocations for new areas of extraction, so as to avoid local and wider scarcity of supply.


The following should be added to Paragraph 103, to take the place of the site specific definition of landbank that is currently applied to minerals other than aggregates.


When determining planning applications, local planning authorities should:

· Only seek to reduce or limit the amount of the resource for which planning permission is sought if that is justified to make the operation acceptable in planning terms; for example to facilitate a phased approach to restoration or to allow the cumulative effects of extraction to be assessed.

· Take into account the level of reserve that is necessary to justify investment in a new extraction operation and the lead times associated with bringing extensions to existing sites on stream, in order to ensure continuity of supply. Mineral Planning Authorities should normally aim to maintain a cement or lime operation with a minimum reserve of 15 years and 25 years when significant new investment is necessitated. Reserves at individual silica sand sites should be maintained above a minimum level of 10 years and at least 15 years when significant new capital is required. In some circumstances such as the development of green field sites substantially greater reserves will be required to justify and secure investment.     
3.4
Protection of Natura 2000 Sites (2.4)


An unreasonable approach is taken to the protection of sites designated under the Birds and Habitats Directives in Paragraph 16 of The Draft. Whilst the basis for this policy might be the statutory test for the need for “appropriate assessment”, when such development is assessed it can often prove to be sustainable, particularly if the effects, though significant, are nevertheless positive. If the current wording is maintained it will deter many mineral operators from considering the extraction of some significant mineral resources that are in, or even in the proximity of, SACs or SPAs.

3.5
Mineral Planning Responsibilities/Neighbourhood Plans (2.5)

The Draft consistently refers to “Local Planning Authorities” and the “Local Plan”. This is misleading. The NPPF should make it clear that “county matters”, including minerals, are dealt with by a separate authority in the majority of areas as they are still covered by the two-tier system. In the majority of areas therefore, there is a minerals and waste planning authority in addition to the local planning authority and not one, but at least two, Local Plans or Local Development Frameworks.

It should also be made clear that “county matters”, including mineral development are not within the scope of the proposed Neighbourhood Plans.


Whilst the content of neighbourhood plans may not be of direct significance to minerals, the content of Paragraphs 50 and 51 appear to be in conflict. It is not immediately apparent how neighbourhood plans can be in general conformity with the policies of the local plan (Paragraph 50) whilst taking precedence over the local plan where they are in conflict.   

3.6
Marine Planning (2.6)

Since previous guidance on aggregates supply was published, the Marine Management Organisation has been established and the UK Marine Policy Statement (MPS) published. The MPS includes statements on the integration of marine and terrestrial planning. There is a need for strategic planning for aggregates supply to be properly integrated with the emerging marine planning system to ensure that marine materials take their place in the process of securing supply in accord with sustainability principles. It is also essential that onshore reception facilities are properly planned for and safeguarded.  MPA believe that this integration should be addressed by the NPPF.
The MPA is grateful for the opportunity to submit comments on the draft NPPF. We would be happy to provide additional information on any of the points we have made if it would be of further assistance. 
Yours sincerely
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KEN HOBDEN

Director of Planning

Mineral Products Association
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