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INTRODUCTION

1. EIA continues to be a significant feature of planning and environmental law and remains an important aspect of all mineral development.  For that reason these notes deal with the issue of screening opinions and the developments of the law in that regard.

2. Legal updates ought not to be confined to reviews of recent High Court, Court of Appeal and House of Lords decisions.  To be useful in daily practice they need to point out the practical implications of particular decisions. These notes seek to identify, for those who have to ask for and to make screening decisions, practical pointers as to how to do so without legal challenge.  Further, this update seeks to deal with some older case law as it has been developed and synthesised in a recent High Court case.  That case deals with the questions which arise when one has more than one planning permission in respect of the same land and the question of their mutual implementation arises.  That, it seems to us, is a not infrequent question in respect of minerals development.  

THE EARLY CASES ON SCREENING DECISIONS 

3. R (oao) Malster v. Ipswich Borough Council [2002] PLCR 14, 251 is a decision of Sullivan J (as he then was).  It is concerned with the grant of planning permission to Ipswich Town Football Club for the redevelopment of the north stand.  It is an early decision in the line of cases which deals with screening opinions.  With the lucidity and succinctness which is typical of the judgments of Sullivan J, he sets out the proper approach and considerations in determining whether EIA is required or not in the context of Schedule 2 development.  Hence, I set out extensively below that part of his judgment which deals with this issue.  It is a helpful guide and point of reference to the relevant reasoning and considerations when this question arises. 
“42.
As is evident from the Council’s screening opinion, there is no dispute that the proposed development falls within paragraph 10(b) of Schedule 2 to the 1999 Regulations:


“Infrastructure projects


(b)
Urban development projects, including the construction of shopping centres and car parks, sports stadiums, leisure centres and multiplex cinemas.”

43.
The threshold set out in column 2 in the Schedule is met.  An EIA is required for Schedule 2 development if it is “likely to have significant effects on the environment by virtue of factors such as its nature, size or location” see regulation 2(1).

44. By regulation 4(5):

“Where a local planning authority or the Secretary of State has to decide under these Regulations whether Schedule 2 development is EIA development the authority or Secretary of State shall take into account in making that decision such of the selection criteria set out in Schedule 3 as are relevant to the development.”

45. Schedule 3 is headed “Selection Criteria for Screening Schedule 2 Development” and groups the criteria under three headings: characteristics of development, location of development and characteristics of the potential impact.  Under the first heading, one finds (a) the size of the development and (b) the cumulative effect together with other development.  Under the second heading, “Location”, one finds:

“The environmental sensitivity of geographical areas likely to be affected by development must be considered, having regard, in particular to – 

(a) the existing land use;

(b) …

(c) The absorption capacity of the natural environment, paying particular attention to the following areas…”  

46. A number of areas are then set out, including, for example, wetlands and coastal zones.  They include at (7) densely populated areas.  Under “Characteristics of the Potential Impact”, one finds (a) the extent of the impact (geographical area and size of the affected population) and (c) the magnitude and complexity of the impact.  

47. Circular 2/1999, Environmental Impact Assessment, gives guidance as to the approach to be adopted in deciding whether an EIA is required for Schedule 2 development.  Paragraph 33 refers one as a starting point to Schedule 3 to the Regulations.  Having referred to the three broad criteria set out in Schedule 3, paragraph 33 continues:

“In the light of these, the Secretary of State’s view is that, in general, EIA will be needed for Schedule 2 developments in three main types of cases:

(a) for major developments which are of more than local importance;

(b) for developments which are proposed for particularly environmentally sensitive or vulnerable locations; and

(c) for developments with unusually complex and potentially hazardous environmental effects.” 

48. Paragraph 34 continues as follows:

“The number of cases of such development will be a very small proportion of the total number of Schedule 2 developments.  It is emphasised that the basic test of the need for EIA in a particular case is the likelihood of significant effects on the environment.  It should not be assumed, for example, that conformity with a development plan rules out the need for EIA.  Nor is the amount of opposition or controversy to which a development gives rise relevant to this determination, unless the substance of opponents’ arguments reveals that there are likely to be significant effects on the environment.”

49. The following paragraphs of the Circular then deal in a little more detail with the three main types of case identified in paragraph 33.”
4. In that case Sullivan J made it clear that the requirement or otherwise for EIA was a matter for the LPA to determine and it was not for the Courts to interfere unless the decision was one which was unreasonable in the Wednesbury sense.  
5. The next port of call is R (oao) Jones v. Mansfield DC [2004] ENV L.R. 21, 391 CA.  In this case the approach to screening decisions was canvassed again.  Again, it was confirmed that it was a matter for the Council to determine, not for the Court, save when the screening opinion was Wednesbury unreasonable.  Indeed, the margin of the discretion was emphasised in this way:
“[But] The question whether a project is likely to have significant effect on the environment is one of degree which calls for the exercise of judgment.  Thus, remedial measures contemplated by conditions and/or undertakings can be taken into account to a certain extent (see Gillespie).  The effect on the environment must be “significant”.  Significance in this context is not a hard edged concept: as I have said, the assessment of what is significant involves the exercise of judgment.” 
6. So far as the amount of information which is required at screening stage, the Court said this:
“I accept that the authority must have sufficient information about the impact of the project to be able to make an informed judgment as to whether it is likely to have a significant effect on the environment.  But this does not mean that all uncertainties have to be resolved or that a decision that an EIA is not required can only be made after a detailed and comprehensive assessment has been made of every aspect of the matter.” 
7. The leading judgment in this case is given by Dyson LJ.  However, Carnwath LJ added this important additional observation which is of some wider interest in the context of the impact of EIA challenges:
“The protracted procedural history of this planning application gives cause for some concern.  The site of the proposed development is larger (28ha), but not unusual.  It consists of ordinary but attractive arable land, with some trees and hedgerows.  The principle for its use for industry, to meet a need identified in the 1996 Structure Plan, was established by allocation in the local plan adopted in 1998 (presumably following public consultation).  An application for outline planning permission was made in October 1998 (proposing that 40% should be used for strategic landscaping).  Since then, the authority has had the benefit of advice from a variety of expert consultees, as well as ecological studies commissioned by the applicant.  Only two points of particular note have emerged:  first, that the site is a small part of a much wider area of importance for wintering golden plover; and secondly that there are potential roosts for bats, although there is no evidence of their presence.  

The appellant (who is publicly funded) lives near the site, and shares with other local residents a genuine concern to protect her surroundings. However, as far as we have been told she has no special interest in or knowledge of golden plovers or bats.  With hindsight it might have saved time if there had been EIA from the outset.  However, five years on it is difficult to see what practical benefit, other than that of delaying the development, will result to her or to anyone else from putting applications through this further procedural hoop.

It needs to be borne in mind that the EIA process is intended to be an aid to efficient and inclusive decision making in special cases, not an obstacle race.  Furthermore it does not detract from the authority’s ordinary duty, in the case of any planning application to inform itself of all relevant matters and take them properly into account in deciding the case.”  
8. Those paragraphs will have a particular resonance with many who have found themselves embroiled in EIA litigation.  
SOME PRACTICAL POINTERS ON THE EARLIER CASES

9. The practical points are these:
(i) LPAs should not be frightened of taking the decision.  The decision is one for them and providing the decision is a reasonable one, it is not properly open to legal challenge.

(ii) It is not necessary to produce an EIA in order to obtain a screening opinion – only the immediately necessary information is required.

(iii) A structured approach to the decision making process having regard to the Regulations and guidance is the best practice to adopt in making the screening opinion  - or give no reasons at all.  

10. The relevant underlying legal framework is as follows: 
11. Article 2(1) of the EIA Directive 85/337/EC (the Directive) provides:
“Member States shall adopt all measures necessary to ensure that, before consent is given, projects likely to have significant effects on the environment by virtue, inter alia, of their nature, size or location are made subject to a requirement for development consent and an assessment with regard to their effects.  These projects are defined in Article 4.” 
12. Article 4 of the Directive provides:
“2.  Subject to Article 2(3), for projects listed in Annex II, the Member States shall determine through:

(a) a case-by-case examination, or

(b) thresholds or criteria set by the Member State

whether the project shall be made subject to an assessment in accordance with Articles 5 to 10.

3.  When a case-by-case examination is carried out or thresholds or criteria are set for the purpose of paragraph 2, the relevant selection criteria set out in Annex III shall be taken into account. 

4.  Member States shall ensure that the determination made by the competent authorities under paragraph 2 is made available to the public.”

13. In order to comply with EU obligations, the Town and Country Planning (Environmental Impact Assessment) Regulations 1999 provide what should happen in respect of certain applications. Regulation 2 provides:
““EIA development” means development which is either – 

(a) Schedule 1 development; or 

(b) Schedule 2 development likely to have significant effects on the environment by virtue of factors such as its nature, size or location.”

14. By Regulation 7(1):
“Where it appears to the relevant planning authority that – 

(a) an application for planning permission which is before them for determination is a Schedule 1 application or Schedule 2 application; and 

(b)  the development in question has not been the subject of a screening opinion or screening direction; and

(c)  the application is not accompanied by a statement referred to by the applicant as an environmental statement for the purposes of these Regulations

Paragraph (3) and (4) of Regulation 5 shall apply as if the receipt or lodging of the application were a request made under Regulation 5(1).”

15. A screening opinion is defined in Regulation 2:
““Screening opinion” means a written statement of the opinion of the relevant planning authority as to whether development is EIA development.” 
16. Regulation 3(2) provides:
“The relevant planning authority … shall not grant planning permission or subsequent consent pursuant to an application to which this regulation applies unless they have first taken the environmental information into consideration, and they shall state in their decision that they have done so.” 
17. In R v. SSE ex p Marson [1989] ENV LR 761 the Court of Appeal decided that reasons did not have to be given for refusing to direct than  an EIA was required.  
18. That decision was revisited in a case which made its way via a torturous route to the European Court of Justice
.  The relevant parts of the ECJ judgment
:
· Projects in Annex II must only be subject to an assessment if they are likely to have significant effects [para 50];

· Competent authorities must carry out a specific evaluation [para 51];

· There is no requirement for reasons for a negative screening opinion [para 56];

· An interested party may nevertheless ask for reasons, and if necessary seek to compel the competent authority to provide them [para 58];

· Provision of reasons to an interested party need not necessarily be in the form of a statement of reasons but may also be by provision of information or relevant documents [para 60].

19. So, the upshot is that reasons are not required for a negative screening opinion but if reasons are sought then they must be supplied.  In that context, the reasons fall to be assessed as to their adequacy and lawfulness in the same way as any other reasoned decision.
20. In Mellor the reasons given by the Secretary of State for the negative screening opinion were found to be inadequate.  Save for that case, there is very little jurisprudence on the point. However, there are several cases which are in progress in which this point is being taken.  
21. In R (oao) Wye Valley Action Association Limited v. Herefordshire Council [2009] EWHC 3428, the reasons issue was argued but the judgment is silent on the topic because the Deputy High Court Judge in that case found for the Claimant on another EIA issue.  That issue related to the interpretation of particular terms within Schedule 2 of the EIA Regulations, namely the meaning of “semi-natural area”.  The case is interesting in any event because the Deputy High Court Judge in that case took the approach of assessing the extent to which the application site was within and close to designated areas for archaeological, heritage and landscape purposes.  Having regard to those features he considered that as a matter of law the application site was a semi-natural area.

22. This is a quite different approach to the approach to determining whether an EIA is required or not, which is subject to a Wednesbury reasonable test. The difference here is that the meanings of the words in the Schedule are matters of law to be determined by the Court.  That case is subject to appeal to the Court of Appeal, permission having been granted by Elias LJ on the papers.  However, the case may yet yield some interesting points on the EIA negative opinion/reasons point because it is a point which was dealt with at first instance.  
23. In practical terms the following points are relevant:
(i) Make sure that you properly understand the meaning of the terms which are set out in the Schedule and don’t give those terms too narrow a meaning.  In that regard, a particular one to watch out for is “urban development project” – that is a very wide term and lots of projects can fall within it. 

(ii) In preparing a screening opinion make a decision as to whether you’re going to give reasons or not. If you decide to give reasons then make sure that those reasons deal with the main issues and deal with them cogently and adequately.  Alternatively, don’t give reasons.  
(iii) If your development project has received a negative screening opinion, take an interest in the approach which the planning authority has taken and if you consider there to be any defect then take up the point sooner rather than later.  
INCONSISTENT PERMISSIONS

24.  The relevant law is to be found in: 
Pilkington v. Secretary of State for the Environment and Others [1973] 1 WLR 1527 CA. 

Pioneer Aggregates (UK) Limited and Secretary of State for the Environment [1985] 1 AC 32 HL.

Sage v. Secretary of State for ETR [2003] 1 WLR 983 HL. 

25.  Pilkington is a case in which Lord Widgery CJ held that a landowner was entitled to make, and the planning authority was required to deal with, any number of applications for planning permissions for development of the same land even though they were mutually inconsistent.  However, two permissions could not stand in respect of the same land where, as in Pilkington, the sanctioned development of one bungalow in the centre of the whole land had been carried out so that the development authorised in the earlier permission was no longer capable of implementation. 
26. The doctrine in Pilkington was approved in Pioneer Aggregates.  Pioneer deals with whether a planning permission, once implemented, can be abandoned
.  However, the case goes on to consider three particular circumstances which might give rise to an extant planning permission no longer being capable of completion or implementation
. 
27. It was made quite clear in Pioneer that the statutory scheme of planning control is a comprehensive code
.  However, there are, from time to time, gaps in the code which the Court is required to fill.  Dealing with the third of the three classes of case in which a right in land for its development may cease, Lord Scarman said
:
“The third class of case comes nearer to the facts and law of the present appeal.  These cases are concerned not with existing use rights but with two planning permissions in respect of the same land.  It is of course, trite law that any number of planning permissions can validly co-exist for the development of the same land, even though they be mutually inconsistent.  In this respect planning permission reveals its true nature – a permission that certain rights of ownership may be exercised but not a requirement that they must be.” 

28. Lord Scarman then goes on to review Pilkington.  Lord Scarman observes in respect of Pilkington
:

“The Pilkington problem is not dealt with in the planning legislation. It was, therefore necessary for the Courts to formulate a rule which would strengthen and support the planning control imposed by the legislation.  This is exactly what the Divisional Court achieved.  There is, or need be, no uncertainty arising from the application of the rule. Both planning permissions will be on the public register: examination of their terms combined with an inspection of the land will suffice to reveal whether development has been carried out which renders one or other of the planning permissions incapable of implementation.” 

29.  In Sage Lord Hobhouse said
:

“When an application for planning consent is made for permission for a single operation, it is made in respect of the whole of the building operation.  There are two reasons for this.  The first is the practical one that an application for permission partially to erect a building would, save in exceptional circumstances, fail.  The second is that the concept of final permission requires a fully detailed building of a certain character not a structure which is incomplete.  This is one of the differences between an outline permission and a final permission: Section 92 of the Act.”

30. Lord Hobhouse then went on to consider a number of enforcement cases in which Enforcement Notices had been upheld, notwithstanding that they included requirements to remove works which did not expressly require planning permission.  Lord Hobhouse emphasised
:

“These decisions underline the holistic structure of planning law and contradict the basis upon which the Court of Appeal reached its decision in favour of Mr Sage.” 

31.  As Lord Hobhouse states
:

“… if a building operation is not carried out, both externally and internally, fully in accordance with the permission, the whole operation is unlawful.” 

32. The decision in Sage gave rise to amendment of the 1990 Act to insert Section 96A, dealing with minor amendments
:


“(1a)
 Local Planning Authority in England may make a change to 
any planning permission relating to land in their area if they are 
satisfied that the change is not material.

(2)
In deciding whether a change is material, a Local Planning Authority must have regard to the effect of the change, together with any previous changes made under this Section, on the planning permission as originally granted.

(3)
The power conferred by (1) includes power



(a)
to impose new conditions;



(b)
to remove or alter existing conditions.

(4) The power conferred by sub-section (1) may be exercised only on an application made by or on behalf of a person with an interest in the land to which the permission relates.”

33. It a developer wishes to carry out development otherwise than in accordance with the requirements of a planning condition, an application may be made to the planning authority, pursuant to s73 of the 1990 Act.

34. Hence, any change to an approved development requires consent; either via s73 or s96A. 

35. From the above, and a case which was recently decided, and is not yet reported or available
, the approach to be taken to the new provisions under Section 96(A) of the 1990 Act in the light of the cases of Pilkington/Pioneer/Sage was explained by Hickinbottom J.  

36. What is clear from that judgment is that the scheme of the planning legislation is a holistic one.  It is not a scheme which can be sidestepped or avoided even in respect of relatively modest matters.  The practical implications of the synthesis of these areas of law are:

(i) One may apply for as many forms of development on a particular site as one wishes.  

(ii) If one permission is implemented and prevents a subsequent permission being implemented, unless details of that subsequent permission are amended, then there is a significant risk that the second permission has become incapable of implementation.   

(iii) Where the impossibility question arises, the proper course is to apply to the planning authority for either a new permission, relying upon the earlier permission as a material consideration; making a Section 73 application, or; making an application under Section 96A.  
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� R (oao) Mellor v. SSCLG [2009] EWCA Civ 1201


� Case C75/COH Judgment of the Court (Second Chamber)


� It cannot.


� Care is required in distinguishing between the terms “commencement”, “implementation” and “completion”.  Each word is a term of art.   


� See page 141 per Lord Scarman at paragraph d


� See page 144 at paragraph c


� At page 145, para b


� See para 23 at page 990


� See para 25 at page 991


� See para 23 at h, page 990


� The explanatory memorandum to the Bill which introduced the amendment, explained the new section in this way: “Its purpose is to introduce express power for a Local Planning Authority to be able to make a change to a planning permission if they are satisfied that that change is not material.  In determining whether a change is material, a Local Planning Authority must have regard to the effects of the change and any previous changes made under Section 96A to the original planning permission: see new Section 96A(2).”


� Singh v. SSCLG CO/6776/2009






