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INTRODUCTION
This has been a busy year from both a legal and policy point of view and with all the current uncertainties from a Governmental point of view the next year looks to be no less interesting. What will a blended version of the parties policies on planning and the environment look like?  This note does not attempt to address all of the significant legal and policy events of the past year.  It is necessarily selective, highlighting matters which are thought to be of particular interest from the point of view of minerals practitioners of all kinds.  It’s focus is not the legal fine points or the jurisprudential debates that might arise from them but rather the practicalities arising from the various legal decisions and policy outputs which are highlighted.  The order in which matters are noted is no reflection of their significance!

APPLICATION VALIDATION
This has been a vexed topic for some time, at least with some authorities. In some instances, 
disputes have arisen  which have either delayed the registration of applications or resulted in appeals which really ought not to have been necessary.  

The best place to start with regard to information requirements and validations are the two recently published documents from CLG:

(1) Development Management Policy Annex: Information Requirements and Validation for Planning Applications;

(2) Guidance on Information Requirements and Validation

These both came into force on the 6th April 2010.  The first one is what it says, that is an annex. The slightly confusing thing is that it forms part of a wider policy framework for Development Management and will become an annex to the Development Management Policy Statement once that is finalised. As to that see later on on another topic.  The important thing to note from the policy annex is the point which arises from the High Court decision in Newcastle upon Tyne City Council v. Secretary of State for CLG 11th December 2009.  

The case reviews the statutory provisions relating to applications and validation in circumstances where an applicant had provided what was required by the national list of 
requirements but had not provided what the local authority required it to provide from the duly prepared local list.  PINS asserted that it was able to determine what was necessary for the application to be valid notwithstanding the terms of Section 62 of the TCPA.  The Judge held that having regard to the terms of the Act and the GDPO there was not right of appeal with regard to the local authority’s requirement.  The only available challenge was by way of Judicial Review and accordingly PINS was not able to entertain an appeal and determine whether or not in circumstances of that kind the application was valid.

It is important to note the difference between the failure to provide information of the kind requested by the LPA on the basis of the national and local lists and a failure to provide information which the LPA considers of an appropriate quality.   In the quality issue cases the applicant may appeal to PINS and the Secretary of State is then in a position to decide whether or not the information provided is adequate.  The guidance note has a complete section (Section 3) dealing with validation.  The message is in essence that subject to the legal requirement referred to above proportionality is the key word with much encouragement not to fail to validate applications simply because of disputes about the quality of the information supplied.  Clearly authorities have other weapons available to them under the GDPO and the application regulations to see further information and ultimately have the right to formulate Reason for Refusal based on the absence of information which has been requested and not supplied and without which the proposal is deficient.

EIA SCREENING
See the following:

(1) R (Cooperative Group Limited) v. Northumberland County Council, 12th March 2010.  A negative screening opinion given.  The Judge stated that the impression given by the limited material that the Council had produced illustrated that the developer was driving the environmental issues.  In this view the information available to the Council was not sufficient at the date when the negative opinion was adopted to be able to make an informed judgment as to whether the development was likely to have any significant impact on the environment.

(2) R (John Birch) v. Barnsley Metropolitan Borough Council, 4th March 2010.  The Judge concluded that there was a serious error in an assumption made by the Council throughout the application process because it is assumed that the windrows into which the composting material was received were of less than 0.5 hectares in area and so not development within Schedule 2 of the  EIA Regulations  The Judge expressed the view that whilst the development may or may not be within the Schedule if the material spread after it had degraded in the windrows was correctly described as waste then the conclusions as to whether an EIA was required were likely to be very different.   That was a matter that required some detailed consideration in the screening opinion context but no such consideration had been given in any structured way.  Ultimately the conclusion as to whether or not the development could be permitted may be the same but the failure to give any substantive consideration to the point raised was a serious error which rendered the decision unlawful.
(3) Zeb v. Birmingham District Council (2009) where the application for Judicial Review was refused. The Judge held that in writing a screening opinion the writer was not required to reach a separate conclusion in relation to each sub-category of potential impact and to state that separately.  The mere fact that further survey work was needed did not arguably show perversity.  It was important in the Judge’s view to remember the purpose of a screening opinion, that is to ascertain whether a development proposal required an environmental assessment under the Directive.  Detailed reports were not required for an initial assessment of an intended proposal.

(4) R (Wye Valley Action Association Limited) v. Herefordshire Council, December 2009.  There was a material misdirection by the LPA in the screening opinion because it had seemed to suggest that because land is already cultivated it is not within Schedule 2 of the Regulations.  The Regulations referred to “uncultivated land or semi-natural areas”.  The question of whether an area was a semi-natural area needed to be assessed by reference to the site’s context.  In this instance the site was clearly semi-natural, it was within an AONB, abutting an SAC and  SSSI and the purpose of providing the proposed polytunnels was to improve the productivity of the land and thus was for “intensive agricultural purposes”.  
See also

(5) Baker v. Bath and North East Somerset Council: Hinton Organics pointing out that when determining whether an EIA is required planning authorities should look at the effect of the development as modified and not just the modification   Also the ECJ decision in R (Meller) v. Secretary of State CLG suggesting that local planning authorities will need to give reasons for their screening decisions if required by interested persons.  CLG has issued a letter to Chief Planning Officers regarding the impact of these two cases which can be viewed on the CLG website.  Note also that the first instance decision in Friends of Basildon Golf Course v. Basildon District Council (2009) is going to the Court of Appeal.  This will be the first Court of Appeal decision on the screening issues that have been arising.

SECTION 38(6) TCPA
See London Borough of Becksley v. Secretary of State CLG 30th July 2009 where it was argued that it was wrong to treat matters relevant to compliance with a Development Plan as being considerations which might justify departure from it.  Such a proposition the Judge held, amounted to acquiring a planning authority to determine an application in accordance with the Development Plan unless material considerations, which are irrelevant to the application of the Development Plan, indicate otherwise.  The Judge expressed the view that the Development Plan and other planning policies provide guidance on how to determine planning applications on their merits.  They are not devices for depriving material planning considerations of relevance or blinkers to impede a decision maker taking an informed view of the planning merits.

In Calderdale MBC v. Secretary of State CLG 20th November 2009 the Inspector had stated in his Decision Letter that Section 38(6) of the Act “requires me to have regard to the Development Plan and any other material considerations”.  The Inspector had gone wrong in that by merely having regard to the relevant Development Plan policies  as opposed to determining the proposal in accordance with the plan unless material considerations indicated otherwise, he had made a serious error.  Where the relevant Development Plan contains as it did in the instant case an unqualified prohibition on a particular development then Section 38(6) raised a presumption of prohibition which could only be displaced by material considerations indicating a contrary conclusion.  The Inspector’s mis-statement of the approach indicated that he had applied the wrong test because in the instant case the prohibition in the policy had not been displaced by other material considerations.   What the 
Inspector had done amounted to simply taking into account the policy along with other material considerations rather than applying it.
CONDITIONS
For the Court’s approach to the construction of conditions see Dudley MBC v. Secretary of State CLG (2009) where the condition being contested contained wording that required facilities to be provided which were “accessible and available to the whole community”.  The complaint was that the condition was imprecise, unreasonable and unenforceable. The Court disagreed finding that the aim of the condition was clear, that is to ensure that a local identified community need was met.  Accordingly in the context of the reason for its imposition the condition was sufficiently certain and met the appropriate test.  The Court drew attention to earlier decisions which had pointed out that conditions should be interpreted if at all possible so that they are not imprecise and unreasonable, benevolently and so as to accord with the clear aim for their imposition.

The CLG has undertaken a consultation on improving the use and discharge of planning conditions which seeks to update the policy on the use of conditions set out in circular 11/95.  A draft policy has been produced which will supplement a proposed PPS on Development Management. Whilst much of the proposed policy is a simple updating and reordering of that which is familiar it is important to note that it is explicitly being stated that conditions should not be imposed which among other things unnecessarily delay the commencement or first implementation of development.  
In that regard it is suggested that conditions precedent should only be used whether the LPA is confident that it is essential that the required operation is carried out before the development permitted is begun.  In the light of the prevalence of conditions precedent in some planning permissions that will be an important matter and can even at this stage be readily relied upon as indicating a “direction of travel” of policy which may be relevant.   Familiar guidance with regard to the preference for conditions rather than obligations is repeated something which is still very often overlooked when lengthy planning obligation documents are produced in circumstances where very many of the matters could be dealt with by conditions which is the appropriate way of proceedings.  It is worth noting that the Development Management PPS which is in preparation (the consultation closed on the 19th March 2010) has the stated aim of moving away from development control to development management in a more proactive and delivery focused approach, quite how that will be achieved in the current circumstances is not at all clear.  
It should also be noted that in conjunction with the CLG consultation PINS has published a revised list of model conditions to replace those in circular 11/95 another aspect of a developing roll being taken by PINS in the production of guidance which covers now not only procedural issues relating to appeals but also guidance with regard to the content of planning obligations and a range of other matters.  The point has been made recently that awareness with regard to such guidance may not be as high as it should be which is of significance bearing in mind that some of the guidance such as the procedural guidance on 
appeals replaces previous departmental circular guidance (in that instance circular 5/2000). There may be issues which relate to the status of guidance produced by PINS and also the process by which it is produced, in particular whether or not it has been subject to any effective consultation by a means which would alert stakeholders to its production.
PLANNING AND OTHER CONTROLS

See Harrison v. Secretary of State for CLG December 2009 where the Court was concerned as to the relationship between the planning and IPPC regimes and in particular the effect of paragraph 10 of PPS23 which advises that in the planning situation decision makers should “work on the assumption that the relevant pollution control regime will be properly applied and enforced”.  The Judge held that it cannot be right that the meaning of paragraph 10 is that the planning system must assume that no pollution issues will arise for consideration.  He referred to the decision in Hopkins Developments Limited (2006) EWHC 2823 where the Court had rejected an argument that primacy must be given to the judgment of the regulator above that of the planning authority.  The Judge’s view was that the planning authority was entitled to and should reach its own conclusions as to whether the impact of a proposed development on amenity was acceptable and whether the site was an appropriate one for what was proposed.  The fact that the impact might be regulated under the IPPC regime did not necessarily mean that the only option available to an inspector hearing an appeal was to leave everything to that regime.  Accordingly if the planning decision maker thought that there might be adverse consequences because of the development on amenity and/or that there might be issues as to the appropriateness of locating the development he was entitled to have regards to such matters as being material on the planning merits of what was proposed.

HABITATS DIRECTIVES AND PLANS AND PROJECTS


See:  R (Akester and Others) v.  DEFRA and Others (2010.  In this case a ferry company proposed to introduce new and substantially larger ferries on a route between Lymington and Yarmouth.  It was contended that the decision to introduce the new ferry was unlawful because it was made and implemented in breach of the Habitats Directive and the UK Regulations and further that the Regulations failed to implement the directive properly in that there was no or no adequate power available to prevent the introduction of the new class of ferry despite the fact that they were likely to have significant environmental effects. The Judge took the view that the aim of the directive was to protect the most seriously threatened habitats and species across Europe through the network of SACs.  Article 6 of the Directive in seeking to implement the aim stipulated on what basis plans or projects with negative effects on a site might or might not be permitted.  In the Judge’s view in determining whether there was a plan or project for the purpose of the Directive the question was whether the activity gave rise to a risk of adverse effects on the protected sites either directly or indirectly.  
In his view the introduction of the new ferry was a project within the ambit of Article 6 and a decision maker would have been bound to conclude that the risk of significant adverse effects on the protected sites could not be excluded with the consequence that there was a requirement for an appropriate assessment.  Whilst the decision is obviously directly related to a very particular set of facts there are some wider issues in particular with regard to the definition of a plan or project.  The Directive requires that any plan or project which is likely to have a significant effect on a European site is subject to appropriate assessment.  The Judge concluded that any action which could have an impact on such a site should be considered a plan or project and so is subject to consideration as to whether an appropriate assessment was required.  The Judge did not seek to limit the activities which might fall within the definition of a plan or project and his approach accordingly appears to give rise to some circular reasoning and could mean that competent authorities would have to effectively screen any activity which was either within or near to a European site as to its effects.  The practical consequences is that it cannot be assumed that the introduction of some new machinery or new method of working in relation to a generally permitted activity is acceptable in terms of its potential effects on a European site.
EIA AND RETROSPECTIVE PLANNING PERMISSION
In Ardagh Glass Limited v. Chester City Council the Claimants asserted that it was not possible to grant retrospective planning permission for a development which required 
assessment under the EIA Regulations.  The Judge at first instance disagreed and the Court of Appeal agreed with his view.  The Court took the view that community law permitted the grant of retrospective planning permission because it accorded with common sense, it was proportionate and was an approach which complied with the judgment of the European Court in the Ireland case (2008) which recognised that subject to certain conditions there might exceptionally be circumstances in which national law could permit the regularisation of unauthorised EIA development.

JUDICIAL REVIEW CLAIMANTS
Judicial Review is a continuing popular activity for many people.  The popularity of it is not likely to be decreased to any degree at all by the proposed reforms of civil procedure and the costs regime arising from the Jackson proposals.  The report responds to earlier criticisms of the justice system and access to it on environmental matters in the context of the Aarhus Convention.  Among the earlier criticisms was a criticism that unless more was done the UK Court’s approach to costs accordingly altered so as to recognise that there is a public interest in securing compliance with environmental law, it would only be a matter of time before the UK was taken to task for failing to live up to its obligations under the Convention.  The Jackson report proposes the introduction of qualified one way cost shifting with a recommendation that it should be introduced for Judicial Review claims.  The proposal is that costs orders against a Claimant should not exceed that which is “reasonable” in “all the 
circumstances”.  The net result is that Defendants would still bear potential liability for Claimant’s costs if the Claimant succeeded but Claimants would only be liable to a Defendant’s costs in accordance with the reasonableness test.  The end result is in short that rather than simply asking what the prospects of success are, it may end up being just as relevant to ask what the likely costs of defence are.  This is not a topic for extensive discussion at this seminar but it highlights the importance of knowing whether or not the person challenging a decision has the appropriate standing in terms of a legitimate interest or whether in the context of statutory challenges under Section 288 of the Town & Country Planning Act the person who is challenging is appropriately described as, in the words of the Act, “a person aggrieved”.  In Historic Buildings and Monuments Commission for England and Others v. Secretary of State CLG September 2009, the Court held that there was a difference between the “standing” tests for Judicial Review and the “person aggrieved” test for the statutory right of challenge. Whilst the Court accepted that it was not necessary that the person aggrieved should necessarily have been an objector he must be someone who has played a substantial role in the process, for example, as an objector or active interested person.  Accordingly, someone who is not an objector and who did not make any oral or written submissions at the Inquiry and whom played no part in the presentation of an objector’s case or any significant part in its preparation was not a person aggrieved under the Act and could not accordingly mount a challenge to a decision.  The importance of that decision is that statutory challenges need no permission from the Court in order to bring 
them.  Accordingly someone who can qualify as a “person aggrieved” has a right to bring proceedings to challenge a decision.  In Judicial Review proceedings the permission of the Court is required and there is the opportunity for a Defendant to intervene in that process.
PPG2
The application of the guidance in PPG2 continues to cause difficulty with a series of High Court decisions dealing with the matter.  This notwithstanding the decision of the Court in R (Wychavon DC) v. Secretary of State CLG in 2008.  I do not propose to review all of the cases but highlight them as follows:


Dacorum BC v. Secretary of State CLG, 22nd October 2009.


Hobson v. Secretary of State CLG, 8th May 2009


Guildford BC v. Secretary of State CLG, 2009


R (Feather) v. Cheshire East BC, 2010


Somers Poultry Products Limited v. Secretary of State CLG, 2009


River Club v. Secretary of State CLG, 7th October 2009


West Lancashire BC v. Secretary of State CLG, 26th November 2009

What all these decision point to is the necessity among other things of properly understanding and then applying the Green Belt policy in PPG2.  Some of them raise issues as to whether or 
not a dwelling is materially larger and so may not be of direct relevance to minerals development although the Court’s view as to the objectives of the policy may be of assistance in considering the acceptability of built forms of development associated with minerals activities.  In addition the decisions are replete with references to openness and how it is to be considered which may again be of some significance.  
NEW STATUTORY POWERS
It will not have escaped attention that the Environment Agency and Natural England are to be the first regulators to be given new civil powers that will give them greater flexibility in enforcing environmental sanctions.  There are a range of new powers available under the Regulatory Enforcement and Sanctions Act 2008.  These will be available to EA and NE for certain offences through the Environmental Civil Sanctions (England) Order 2010 and the Environmental Sanctions (Miscellaneous Amendments) (England) Regulations 2010.  Regulations permit the Agency and Natural England to impose civil sanctions in relation to a range of offences with the sanctions consisting of fixed monetary penalties, variable monetary penalties, compliance notices, restoration notices and stock notices and enforcement undertakings.  The range of penalties is significant and there is the opportunity for a regulator to serve a non-compliance notice imposing a penalty in the event of non-compliance with the compliance notice.  Likewise for a restoration notice or third party 
undertaking.  There is a right of appeal to a First Tier tribunal but clearly the intention which underlies the new approach is to effectively introduce a range of draconian remedies without the need for criminal prosecution.  The Regulator must be satisfied to the criminal standard of proof that an offence has been committed before imposing any of the range of penalties but it is the Regulator who must be satisfied and not the Court.  In the circumstances there is here clearly the potential for very significant cost and difficulty in the event of a dispute with either of the agencies as to any action that has been undertaken.
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