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Dear Mr. Hopkinson,
Consultation -  Amendments to the Conservation (Natural Habitats, &c.) Regulations 1994
The Mineral Products Association (MPA) is the principal trade association representing aggregates and similar mineral extraction and production operations in Great Britain.  Our members represent 100% of cement production, 90% of aggregates production and 95% of asphalt and ready mixed concrete production.  They are also responsible for producing important industrial materials such as silica sand, agricultural and industrial lime and mortar.  

The legislation which is the subject of this consultation is of great significance to our members, as it impinges on many of the already stringent regulatory processes which apply to mineral extraction. Whilst the objectives of the Regulations are supported, they have potential to have a significant effect upon the ability of the quarrying industry to meet the needs of the nation for construction materials and have already resulted in the sterilisation of significant quantities of minerals of economic importance. In view of that particular interest, which DEFRA should have been aware of because of our cooperation with the Department on many other matters, it is not acceptable that the Minerals Products Association were not informed of this consultation.
The Association should clearly have been one of the key consultees targeted and steps should have been taken to ensure that this consultation was accessible to us at the beginning of the allotted period for comments. Late notice has increased the consultation burden on us and lessened our ability to produce an effective response, as we have been unable to gather the views of our full membership, many of whom are now taking their summer leave.

The consultation process therefore falls short of the criteria set out in the code of practice on consultation issued by the Department for Business, Innovation and Skills. In view of that, it was all the more disappointing when our email request for an extension in time to respond was refused.    
Our preliminary answers to the questions in the consultation document are set out below but we reserve the right to submit further comments should other substantial points be raised by our members after the holiday period. 
Questions
Question 1 

Do you agree with the proposal to amend regulations 22 - 27 and Schedule 1 of the Habitat Regulations 1994 to provide that the powers to make special nature conservation orders can be used to restrict operations taking place on water as well as those on land in order to protect European sites? 
MPA agrees that the powers to make Special Conservation Orders should apply on water as well as on land but we disagree with the precise form of the amendments proposed.   

Question 2 

Do you agree with the proposal to amend regulations 22 - 27 and Schedule 1 of the Habitat Regulations 1994 to provide that the powers to make special nature conservation orders can be used to restrict operations taking place outside, as well as within, European sites? 
MPA agrees that the powers to make Special Nature Conservation Orders should apply to development in any location where it is likely to have a significant adverse effect upon a European site in line with current legislation and guidance. However, clear definitions are needed for the terms “likely”, “significant” and “adverse” in this context.     
Question 3 

Do you agree with the proposal to introduce a two-stage process which involves the new stage of serving a notice on a person/persons proposing to undertake an operation capable of damaging a European site? 
No comment

Question 4 

Are there any other comments relating to the proposed amendments that you would like to make? 
The MPA does not consider that the amendments proposed are “minor” as they could have a very significant effect upon the ability of the minerals industry to meet the needs of the nation in line with national planning policy. The title of the document is therefore misleading. Clear definitions of key terms must be provided throughout to provide certainty to potential mineral developers.  

The consultation paper provides no clarity or definition over what constitutes an “operation”.  With out a definition it is difficult to determine with any certainty whether the amendments as proposed would result in more significant impacts to our members.  A detailed Impact Assessment should be undertaken on the potential implications if the changes proposed in order to formally clarify and quantify the nature and potential costs to our members.
Concluding Remarks

As indicated in our responses to the questions that have been set, it is essential to provide wording in any amendments that is fit-for-purpose. At present it is not. Within the time available to us, it has not been possible, as is our usual practice, to provide an improved form of words. Hence we repeat that the MPA reserve the right to provide further comment when we have had the opportunity to consult our wider membership.

MPA hopes that you find our comments constructive. Please do not hesitate to contact me if you require further clarification.
Yours Sincerely

Nicola Owen

Environment and Waste Policy Executive

Mineral Products Association 

