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General

The Mineral Products Association is the principal trade association representing aggregates and similar mineral extraction and production operations in Great Britain.  Our members represent 100% of cement production, 90% of aggregates production and 95% of asphalt and ready mixed concrete production.  They are also responsible for producing important industrial materials such as silica sand, agricultural and industrial lime and mortar. 

MPA supports the streamlining of legislation through the “better regulation” agendas of the EU and the UK where this leads to improvements in the manner of regulation/self-regulation of the industry.  
As BCA, the MPA Cement has made submissions to recent consultation in this area, including the Macrory Review, Hampton Review, the Cabinet Office Davison Review, the Defra consultation on the Environmental Permitting Programme.  Also pertinent to the current consultation is the EFRA Select Committee Inquiry on the Environment Agency, to which the BCA and other industry sectors submitted evidence.  
Question 1: Which of Options 1, 2 and 3 do you prefer:

(a) Do you favour the status quo (Option 1), meaning that no action should be taken to introduce civil sanctions or strengthen criminal sentencing?

(b) Do you support the introduction of civil sanctions as proposed without complementary measures to strengthen criminal sentencing (Option 2)?

(c) Do you support the introduction of civil sanctions and complementary measures to strengthen criminal sentencing as proposed (Option 3)?
	MPA supports the introduction of a fairer and better environmental enforcement system for the regulation of businesses.  However, it has concerns regarding the content of the current proposals: 
· The timing of the introduction of civil sanctions; and

· The lack of detail within the consultation on the application of the scheme;

· The complexity of the proposed arrangements and the problem of co-ordinating these with the present range of legislative controls. 

MPA also envisages difficulties in the implementation of such a complex proposal, in view of the experience of a number of sectors that significant inconsistencies are present in the enforcement of current legislative sanctions. 
Consequently, until the proposals are developed in more detail, simplified considerably and a number of legal issues addressed, the status quo should remain.  
The proposals mark a step change to the current regime of sanctions and may benefit from being phased-in and initially used in circumstance where there is not the need to interpret such conditions i.e. civil sanction are only used in the event of a clear undisputed breach of a numeric limit value.  



Question 2: Do you agree that the draft statutory instruments give appropriate legislative effect to the proposals presented in the Consultation Document? If not, which elements do you consider are not best framed for this purpose and why?

Whilst we believe that the draft Statutory Instrument is consistent with the proposal document, [subject to UKELA’s comment on the potentially problematic issue of voluntary reporting of non-compliance in Article 11(3)(c)], the proposal itself requires further development before it is translated into legislation, see below. 
Question 3: Do you agree with the approach that has been used to select which civil sanctions should apply to offences? If not what alternative approach would you suggest?

There is a degree of inconsistency in the selection of which civil sanctions apply to which offences.  Furthermore, given the options currently available for prosecuting some existing offences, the proposed systems is likely to be confusing to the regulator and the regulated. 
Question 4: Do you agree that the offences and applicable sanctions set out in full in Annex 4 (and to be included in the necessary statutory instruments) are consistent with the approach used?

MPA has a particular concern regarding the proposed sanctions to areas such as the breach of permit conditions, where in many cases permits are not sufficiently precise for the application of present sanctions.  To introduce further options in such cases would be to introduce a high degree of subjectivity.  
Being subject to a civil sanction on the basis of not complying with a numeric limit is straightforward.  However, breaches in conditions such as "failure to maintain the plant in good operating condition" or those including phrases such as "in the opinion of an officer" are open to interpretation and implementation is likely to be difficult and subject to appeals.  

Question 5: Does the draft Impact Assessment capture all the relevant costs and benefits involved with each policy option? If not what additional or alternative evidence could be used to improve the Assessment?

No comment.
Section 5 – Purpose and Key Features of the new Civil Sanctions enabled by the RES Act, pages 34 - 48

Question 6: Do you support the introduction of Variable Monetary Penalties as an alternative to prosecution?

Yes.
Question 7: Do you agree with the proposed method for calculating Variable Monetary Penalties? If not, do you have an alternative approach that is both transparent and related to the facts and scale of the offence committed?

MPA believes that the proposal for calculating VMPs is flawed and inappropriate: the process described at 2.28 of the draft guidance is too rigid to be effective; and it is of a complexity which will cause real difficulty for both regulated and regulators.
Question 8: Do you agree that there should be no upper or lower limit for a Variable Monetary Penalties for “either way” offences (i.e. offences that may be heard in the Crown court as well as by magistrates)? If not, is there any evidence or rationale for stipulating a specific upper or lower limit?
The Consultation refers to a monetary penalty that a regulator may impose for a moderate to serious offence. 

However, it does not indicate how 'moderate' and 'serious' be defined and how can consistency be ensured across the regulator.  The basis of the assessment of seriousness should be based upon two factors – culpability and harm – and it is important that incidents are assessed on this basis rather than perceived risk or vociferous stakeholders. 
VMPs could have serious financial and reputational consequences as penalties can be high, Magistrates level, £20k or if triable either way there would be no limit.  One of the parts in calculating the VMP involves the financial gain from non-compliance. Whilst this would acceptable for a deliberate avoidance of costs, it is less justifiable for example for non-compliance with packaging regulations or waste disposal.  
In addition, MPA members are concerned that they could face high VMPs relating to non-compliance of permit conditions that are open to wide interpretation and potential inconsistency.

Question 9: Do you agree that a regulator should have the power to require a person to provide information the regulator needs to determine any financial benefit from non-compliance as part of assessing the amount of a VMP?

Yes.
Question 10: Do you support the introduction of Enforcement Undertakings?

Yes.
Question 11: Do you agree with the way in which Enforcement Undertakings would operate?

Question 12: Do you support the introduction of Fixed Monetary Penalties?

Yes.  However, although associated with a relatively low level of penalty, it is important that FMPs are applied consistently.  Over the past 2-3 years, MPA cement has been working with the Environment Agency on the application of the Compliance Classification Scheme, (CCS), a system of addressing permit infractions using four levels of incident.  
When first introduced there was a significant degree of inconsistency in the various inspectors’ interpretation of the scheme, and although this is now significantly improved, there is still further work to be done.  
Question 13: Do you agree with the proposed level of Fixed Monetary Penalty for individuals and business? If not, what level would you prefer and what evidence exists to support that level?

Question 14: Do you agree with the proposed discount for discharge and early payments and penalty for late payments of Fixed Monetary Penalties?

Yes.
Question 15: Do you support the introduction of enforcement notices to fill gaps in the regulators’ present enforcement powers?

Yes. 
Question 16: Do you agree with the proposal to make Restoration Notices and Compliance Notices available for appropriate offences where no similar notice currently exists?

Yes. However, we note that the use of restoration notices to require creation of a similar habitat on a different site where a protected habitat has been destroyed, might be outside the definition of “discretionary requirement” of s42(3)(c) of RES Act. 
Question 17: Do you support the introduction of Stop Notices?

Yes.
Question 18: Do you agree that a Stop Notice should not be automatically suspended on appeal?

No.
Question 19: Do you agree with the principles on which compensation for a Stop Notice will be considered (set out in Annex 1, and schedule 3, paragraph 5 of the draft Order, Annex 2)?

Yes.
Question 20: Do you support the introduction of Non-Compliance Penalties?

Yes.
Question 21: Which of the proposed methods for calculating a Non-Compliance Penalty do you prefer?

Option 2, in view of the complexity and possible subjectivity in estimating of the cost of compliance or restoration.
Question 22: Do you agree with the proposed approach (set out in section 3 of the draft guidance) to identifying the kinds of case that should normally result in prosecution instead of a civil sanction?

Yes.  
Question 23: Do you agree with the initial proposals for strengthening the role of the criminal courts in sentencing environmental cases?

Yes.  MPA believes that such a radical change in the enforcement system should be reflected in both alternative sanctions available to the regulator and to the role of the criminal courts in sentencing. 
We believe that criminal sanctions should be reserved for the worst offenders, and the introduction of civil sanctions should be accompanied by a strengthening of the role of the criminal courts with proportionate sentencing of the worst cases. 
Question 24: As prosecution would be reserved for the worst offenders do you consider that publicity orders would be justified in these serious cases, at the court’s discretion?
Insufficient details of this option are included in the proposal.  

Question 25: Do you agree with the proposed 28 day period within which a person may make representations and objections to the intended imposition of civil sanctions?

Yes.
Question 26: Do you support the proposed grounds of appeal against the imposition of a civil sanction? If not, what further grounds would you like to see and why?

MPA believes that the hearing ought not to be a “review” but a a full hearing on the offence which is the subject of the billed sanction.  
Question 27: Do you agree that if a civil sanction is appealed the regulator should carry the burden of proving its case?

Yes.  
Question 28: Do you agree that all proposed notices and penalties (except stop notices) should be suspended until the appeal is heard?

Yes. This would consistent with current provisions.  
Question 29: (on behalf of the Tribunals Service) Do you consider that a Tribunal may sometimes need to hear an appeal against a Stop Notice on a fast track? If so, in what circumstances?
Yes.  A stop notice has the potential to impose a significant financial penalty, for both large and small organizations, and a fast track options should be available to such situations.  
Question 30: (on behalf of the Tribunal Procedure Committee) Do you consider that the draft General Regulatory Chamber Rules will suit the handling of appeals against civil sanctions imposed for environmental offences?

MPA notes UKELA’s comments that the tribunal’s costs regime would be inappropriate in that cases before the tribunal normally result in the parties bearing their own costs. 
It also supports the view that it would be inappropriate for a person who has successfully appealed a civil sanction to have to bear the cost of that successful appeal.  
We believe that the Tribunal should retain the discretion regarding the allocation of costs.
Question 31: Do you consider that a substantial proportion of appeals in environment cases would have the potential to be decided on the parties’ written submissions alone?

No comment
Question 32: Do you agree the draft government guidance provides regulators with an appropriate clear, high level, cross-environment framework within which to develop their own guidance as required by the draft Order? If not which elements conflict with this and what would you propose as an alternative?
Not completely.  Parts of the draft Defra guidance dealing such as the calculation of VMPs and determining whether to prosecute or issue a civil sanction are unclear and/or inappropriate. 
Question 33: Do you agree that EA should not generally take on civil sanctions powers for the time being in relation to enforcement under regulations where they share enforcement responsibility with another regulator, eg regulations on the Control of Major Accident Hazards and on the Registration, Evaluation, Authorisation, and Restriction of Chemicals?

Yes.  
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